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EXECUTIVE SUMMARY

1. Summary of Conclusion
Our task is to evaluate alternative legal theories that Utah may use in court to attempt to
gain ownership or control of the public lands with its borders. The Legal Consulting Services
team has reviewed the historical record regarding public lands, evaluated various legal theories,
taken into account strengths and weaknesses of various arguments, analyzed procedural options
available to the State of Utah, and considered the cost of pursuing such litigation. Based on that
review and evaluation, it is the opinion of the Legal Consulting Services team that legitimate
legal theories exist to pursue litigation in an effort to gain ownership or control of the public
lands." We caution, however, that litigation is time consuming, expensive, and never certain in
outcome. We further caution that the federal government will most likely vigorously oppose this
effort, raising substantive and procedural hurdles to achieving such an outcome. In the interest
of preserving attorney client privilege, this public document does not discuss all anticipated
defenses and counterarguments thereto.
2. Summary of Applicable Legal Theories
We believe that three primary legal theories are available to Utah to attempt to gain
ownership or control of the public lands. These are:
» The Equal Sovereignty Principle
» The Equal Footing Doctrine
» The Compact Theory
We believe all three legal theories have credible support, and have value as the basis for claims

in litigation.

" The conclusions stated in this Executive Summary are supported in the body of the Legal Analysis that
follows.
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i) The Equal Sovereignty Principle

The Equal Sovereignty Principle was recently highlighted by the Supreme Court in
Shelby County v. Holder,” which challenged the Voting Rights Act’s requirement that certain
States pre-clear their voting laws with the Department of Justice.” The Court emphasized the
Constitutional requirement that the States in our federal system be equal in sovereignty. The
Court applied a heightened level of scrutiny to the pre-clearance requirements because they
treated Alabama as unequal in sovereignty, and ruled that the pre-clearance provisions were
unconstitutional under the Equal Sovereignty Principle. For the reasons discussed in detail
below, we feel that Section 102(a)(1) of the Federal Land Policy and Management Act of 1976
(“FLPMA”), which reversed almost two hundred years of federal public lands policy from one of
disposal to one of near permanent retention, treats Utah as unequal in sovereignty as compared to
the States with dominion over the land within their borders.

This argument, if adopted by the Court, would most likely result in a declaration that the
United States cannot forever retain the public lands within Utah’s borders, not an order
transferring the public lands to the State of Utah. Therefore, should the Court be persuaded by
this argument, a subsequent political solution negotiated by all stakeholders would most likely be
required to resolve the issue. A possible outcome of that political process could be Utah’s
ownership of those lands.

ii) The Equal Footing Doctrine

The Equal Footing Doctrine is based upon the Equal Sovereignty Principle. It requires
that States newly admitted to the Union receive all incidents of sovereignty enjoyed by the

thirteen original States. The Equal Footing Doctrine considers only sovereign and political rights

2133 S.Ct. 2612 (2013).
* The Voting Rights Act of 1965, 42 USC § 1973 et seq.

2
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of the newly admitted States, not economic or geographical differences. The original thirteen
States stepped into the shoes of the Crown with regard to dominion over public lands within their
borders. Similarly, Vermont, Kentucky, Tennessee, Maine, Texas and Hawaii all came into the
Union with dominion over their public lands. As discussed below, dominion over land has
historically been viewed as a key incident of sovereignty, and denial of that dominion negatively
impacts sovereignty in a variety of ways. Therefore, in order for Utah to have been admitted as a
co-equal sovereign with the States with dominion over public lands within their borders, Utah
also should have received upon admission dominion over the land within its borders. A ruling
by the Court based upon the Equal Footing Doctrine argument would logically result in the
transfer of public lands to the State of Utah.

iii) The Compact Theory

The Compact Theory posits that the Utah Enabling Act was an offer, and Utah’s
acceptance of that offer created a solemn compact. Implicit in that compact was the duty of the
United States to timely dispose of the public lands within Utah’s borders as it had done with
States admitted prior to Utah. There is historical support for the position that the United States
promised to dispose of the public lands, maintained a policy requiring disposal of public lands,
and acted upon that policy from 1784 through the date of Utah’s admission. There is historical
evidence that Utah and the United States both expected, at the time of Utah’s admission, that the
public lands would be disposed of consistent with past practice. There is also historical evidence
that the intent of the Property Clause of the Constitution was to dispose of public lands, not to
forever retain them. Accordingly, an argument can be made that the United States undertook an

obligation to dispose of the public lands within Utah’s borders.
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Were the Court persuaded by the Compact Theory, a possible remedy would be to strike
down the near permanent retention policy of Section 102(a)(1) of FLPMA. A new policy with
regard to federal lands would then be formed through political negotiation with all stakeholders
as described above under the Equal Sovereignty Principle.

iv) The Property Clause

The government can be anticipated to argue that the Property Clause grants it plenary
power over all federal property, allowing it to permanently retain all federal land as Congress
may desire. However, the Court has stated on several occasions that it has never fully explored
the scope of power granted by the Property Clause. The Court has never ruled on whether the
Property Clause permits the federal government to forever retain the majority of land within the
borders of a State. The key Property Clause cases were decided when the policy of the United
States required the disposal of public lands. An historical, constitutional, and jurisprudential
argument can be made that the Framers intended to grant the power to regulate public lands only
in the context of their disposal, not to permanently retain the majority of the land within a State.
The historical evidence and jurisprudence supporting the Equal Sovereignty Principle, the Equal
Footing Doctrine, and the Compact Theory tend to support this interpretation of the Property
Clause.

3. Summary of Recommendation

Based upon our conclusion that legitimate legal bases exist to attempt to gain ownership
or control over Utah’s public lands, or to attempt to overturn Section 102(a)(1) of FLPMA
requiring the near permanent federal retention of Utah’s public lands, the Legal Consulting
Services team recommends that the Commission and Legislature urge the Governor and the

Attorney General of the State of Utah to consider instituting litigation against the United States
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of America under the Original Jurisdiction of the United States Supreme Court. The goal of such
litigation would be to attempt to gain ownership of and control over the public lands, and/or to
enforce the provisions of the Transfer of Public Lands Act and Related Study (“TPLA”), and/or
to seek a declaratory judgment that Section 102(a)(1) of FLPMA be struck down. We
recommend considering actions under the Constitution directly, as well as under the
Administrative Procedures Act. We further recommend that the Commission authorize the Legal
Consulting Services team to prepare a private memorandum fully addressing anticipated
substantive and procedural defenses to Utah’s claims, together with a model Complaint, for

confidential consideration by the Attorney General in his analysis of this matter.
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INTRODUCTION

Nearly 250 years ago, thirteen English colonies in North America declared their
independence from the Crown. In doing so, they created thirteen nation-states; sovereign, free
and independent not only of Britain but of each other. As nation-states, they had exclusive
jurisdiction over the people and territory within their geographical limits. No law of any other
State or nation was enforceable or enforced within their borders. They formed their own
legislatures, elected their own legislators, had their own executive departments, maintained their
own courts, passed their own laws and exercised dominion over all the land they encompassed.
They also succeeded to the ownership of any land that had not previously been appropriated, sold
or granted by the Crown while recognizing private title to any that had already been
appropriated.

When the colonies declared their independence, there was no central government. There
was not even a treaty between them through which they could manage affairs common to them
all. But England did not recognize the new States’ independence, so the States jointly resorted to
arms to enforce the independence they had declared. It was not until five years after
independence that the States developed a treaty — the Articles of Confederation — that created a
league of the new nations. Each State’s status as independent sovereigns defined its relationship
to the world and to one another, and was enshrined in the Articles. That distinct, defined and
acknowledged sovereignty governed the establishment of the forms and systems that would
eventually result in the establishment of a national government. That distinct sovereignty defines
the States even today, and serves as the basis for our federal system. While the term “federal”
has taken on a secondary meaning in this Nation, it is intended to describe a federation of equal

sovereigns.
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As members of a league, each of the thirteen States jealously guarded its attributes and
powers of separate sovereignty, and vigorously resisted impingement on its individual
prerogatives. As members of a league, they all insisted on equality under the laws and powers of
the league, and all States respected that equality. In their conventions and under the rules of the
league, each State got one vote. Each had equal power even as all recognized that they were
decidedly unequal in population, culture, wealth, economic power and territory.

The States recognized that the vast territory to their west represented opportunity and
peril but each recognized that, at some point, that territory would likely be divided into new
States. The States agreed that when new States were formed, each new State would be entitled
to equal treatment within the league that evolved into a national government under the
Constitution. Accordingly, the legislation through which those States were admitted invariably
and unmistakably stipulated that they entered the Union of States “on an equal footing in every
way” with the original nation-states that first established a league of nation-states: the United
States of America.

The nation grew. Vast territories to the west were ceded to the central government by
some of the original States. Property was acquired by purchase, annexation, and conquest.
States were organized by their settlers and admitted, each on an equal footing with its older sister
States. The land acquired by the central government was regularly and promptly transferred,
sold, or granted to promote settlement, allow for the establishment of villages, towns and cities,
for the development of commerce, and for the spread of civilization across the continent. Indeed,
it was the consistent project of the national government to stimulate this westward expansion,
and “Manifest Destiny” was national policy. This privatization proceeded promptly and

completely so that virtually all the land east of 104°W Meridian is today privately owned and
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available for the advancement of the social, economic and political interests of the people in the
several States in which that land lies.

For over 150 years, the federal government maintained a policy of disposing of public
lands so that State governments had complete jurisdiction over nearly all the territory within their
borders, giving those States the same opportunity for settlement, development, preservation and
conservation of parks and recreation areas, and the promotion of culture and commerce that the
original States received.

But it never happened west of 104°W Meridian. The federal government has treated
States west of that line unequally. It has allowed those States dominion over only a small
percentage of the land within their borders. In some States, like Nevada, it is less than 20
percent. In Utah, the federal government controls more than 66 percent of the land — a land area
larger than the entire State of New York. Of Utah’s 54,335,360 acres, 35,890,000 acres are
claimed by the federal government.* Federal bureaucrats control more land in Utah than Utah’s
Governor. In contrast, the federal government controls just over one quarter of one percent
(0.26%) of the State of New York, which has enjoyed the immense prosperity that comes from
private control of land, and has disproportionately more political influence than a State half again
its size (27 New York members of Congress compared to Utah’s 4).

Utah — like all other western public land States — cannot settle its land. It cannot fully
advance commerce. It cannot develop the tax base necessary to fund schools, build roads,
finance higher education, promote after-school programs, maintain social programs, and

establish parks, recreation and conservation areas that are commonplace in the eastern States.

* Ellie 1. Leydsman McGinty, Rangeland Resources of Utah, Section 2, Land Ownership of Utah, Utah State
University Cooperative Extension Service in cooperation with State of Utah Governor’s Public Lands Policy
Coordination Office (2009).
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Utah cannot build transit and communications systems common in eastern States because its
privately owned lands are broken up by intervening federal lands that Utah cannot condemn for
such public improvements. Utah cannot control its own destiny. Utah is, in short, treated
decidedly unequally by the federal government.

The federal government actively stimulated economic development and population
growth in the 38 States to Utah’s east. The federal government, conversely, denies Utah the
ability to develop its land and population by forever locking away over 66% of the land within
its borders. This disparate and discriminatory treatment is not only inconsistent with
fundamental fairness; it is contrary to the Nation’s founding principles. In the words of the
Supreme Court: “To this we may add that the constitutional equality of the states is essential to
the harmonious operation of the scheme upon which the Republic was organized. When that
equality disappears we may remain a free people, but the Union will not be the Union of the
Constitution.”

There are solutions. While some argue that there is nothing constitutionally infirm in
allowing some States to be treated unequally, history, the law, current trends in Supreme Court
jurisprudence and 200 years of constitutional decision making suggest otherwise. We explore
those solutions in the pages that follow.

This Report is divided into six parts. Part One addresses the historical background of the
public lands of the United States. Part Two briefly states each available legal argument that
support Utah’s position. Part Three analyzes the available legal arguments in support of Utah
gaining ownership or control over the public lands. Part Four analyzes procedural options should

Utah attempt to gain ownership or control over the public lands through litigation against the

> Coyle v. Smith, 221 U.S. 559, 580 (1911).
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federal government. Part Five discusses the anticipated cost of filing an action under the original
jurisdiction of the Supreme Court to attempt to gain ownership or control over the public lands.
Part Six concludes the brief with the recommendations of the legal team based on all of the
above.

PART ONE: HISTORICAL BACKGROUND

It has been said that the law is philosophy applied to history. The law we have been
asked to analyze is uniquely informed by early American history. Indeed, it is not possible to
understand the law’s meaning and scope without a full understanding of applicable American
history, even that history predating the adoption of our Constitution. For that reason, we have
consulted primary source material beginning with the early colonization of North America by
England and extending through the 20" Century, and analyzed the evolution of legal thinking
throughout that period.

We know that we cannot understand text divorced from context. For example, the First
Amendment tells us that there is a right of “the people” to “petition the Government for a redress
of grievances.” The reference to “the people” does not mean that only groups have the right to
petition. History has made clear, and the Court has confirmed, that a classic petition, within the
meaning of this clause, is a lawsuit, which even one individual may file.°

Similarly, we shall show that the historical context indicates that the equal sovereignty of
the States was a foundational principle of our Nation, and that dominion over land was a critical
component of that equal sovereignty. When the original Union was being formed under the

Articles of Confederation, Maryland insisted that all the landed States should cede their Western

® Bill Johnson's Restaurants, Inc. v. N.L.R.B.,461 U.S. 731, 741 (1983); Sure-Tan, Inc. v. N.L.R.B., 467 U.S.
883, 896897 (1984) (“[T]he right of access to courts for redress of wrongs is an aspect of the First
Amendment right to petition the government.”); see, 5 RONALD D. ROTUNDA & JOHN E. NOWAK, TREATISE
ON CONSTITUTIONAL LAW §§ 20.53 — 20.55 (West Thomson-Reuters 5™ ed. 2013).

10
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territories so they could be sold by the United States to pay the Revolutionary War debt “and be
settled and formed into distinct republican States which shall become members of the Federal
Union and have the same rights of sovereignty, freedom and independence as the other States.”’

Each of the original thirteen States, and the next three that entered the Union — Vermont,
Kentucky, and Tennessee — received all the vacant, unappropriated Crown lands upon their
admission to the Union. States admitted thereafter with public lands obtained dominion over the
land within their borders through federal public land policy that stimulated disposal and
settlement of that land.

All States understood that the federal government would temporarily hold public lands
for so long as it took to sell them to create a common fund to pay the public debt. As the
Supreme Court explained in Pollard v. Hagan:*

This right originated in voluntary surrenders, made by several of the old states, of

their waste and unappropriated lands, to the United States, under a resolution of

the old Congress, of the 6th of September, 1780, recommending such surrender

and cession, to aid in paying the public debt, incurred by the war of the

Revolution. The object of all the parties to these contracts of cession, was to

convert the land into money for the payment of the debt, and to erect new states

over the territory thus ceded; and as soon as these purposes could be

accomplished, the power of the United States over these lands, as property, was to
cease (emphasis added).

In short, the historical record shows that when Utah joined the Union — when the United
States admitted Utah into the Union and Utah agreed to become a State within the United States
— the United States and Utah understood that the United States would, within a reasonable time,
dispose of the public lands that it then owned, and admit Utah to the Union with “the same rights
of sovereignty, freedom and independence as the other States.” The text of the documents

admitting Utah as a State cannot properly be interpreted divorced from that historical context.

7 See discussion below at 22 — 28.
844 US. 212, 224 (1845).

11
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As we shall see, Congress promised the regular and prompt disposal of public lands
under its control many times over the course of the history of the United States. Congress
delivered on this promise for nearly two hundred years, actively promoting the settlement,
transfer, and development of public lands in State after State. Then, in 1976 Congress reversed
its longstanding promise of orderly disposition with the passage of FLPMA. Because Congress
breached this understanding, the United States owns very little land east of Colorado and New
Mexico but the majority of the land from those points west. If the eastern States had explicitly
determined to enjoy disproportionate political and commercial power compared to the western
States as was unsuccessfully proposed by Elbridge Gerry at the Constitutional Convention, they
would have done exactly what has been done. That result was rejected as unfair and
unacceptable by the Framers, and the history and jurisprudence discussed below suggest that the
Court would reject it as unfair and unacceptable today.

The Equal Sovereignty Principle and the Equal Footing Doctrine, together with the legal
and historical precedent discussed below, conclude that the federal government must treat all
States as equal. Indeed, Utah’s enabling act promised that she would be admitted on “an equal
footing with the original States.” It was against the historical background of equal treatment that
Congress and Utah engaged in the admission process, and documented an understanding that the
United States would continue the timely disposal of the public lands within Utah’s borders, just
as the United States had always done in previously admitted States with public lands. In fact,
however, Congress breached this understanding. As a result of that breach, Utah has been
treated as decidedly less than an equal sovereign, a result, as the Supreme Court recently

reaffirmed in Shelby,” the Constitution does not allow.

’ Supra note 1.

12
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Now, let us turn to the historical and legal background that led to this situation.

1. The Nature of Sovereignty

The concept of sovereignty has existed throughout organized human history. In early
history, it was an assumption left largely undefined except by custom. It involved the rights
inherent in organizations of human beings, whether formally defined as governments or as
collections of ethnic people acting in concert to achieve collective goals. Sovereignty, in the
conduct of collective human activity, is the right of a people or a government to conduct its
internal affairs in accordance with its discrete rulemaking mechanisms. The ‘“sovereign,”
whether a monarch, sultan, dictator, or nation-state, has the power to: make laws for the
governance of a people; impose taxes; enforce laws; enter into agreements and treaties with other
sovereign peoples and states; conduct national trade; raise armies and navies; act on behalf of the
state in relation to other sovereigns; conduct national and internal defense for the protection of
the state and its people; and acquire, own and dispose of land in the name of the sovereign by
right of purchase, conquest or discovery."

A national government must act on behalf of the population it governs in its relations
with foreign powers and as an internal organizing force for the management of a society. It is
invested with independence and the power to act for a people. The incidents of sovereignty,
therefore, are all powers necessary for the advancement of a nation."' Government’s overarching

jurisdiction invests it with coercive power sufficient for the protection of its citizens, though our

10 Johnson and Graham’s Lessee v. M’Intosh 21 U.S. 543, 595-596 (1823); Biersteker, Thomas; Weber,
Cynthia (1996). State Sovereignty as Social Construct. Cambridge Studies in International Relations 46.
Cambridge University Press;, Blackstone’s Commentaries, Book 1, Chapter 7, Commentaries On the
Constitutions and Laws, Peoples and History, of the United States: And Upon the Great Rebellion and lIts
1Cl’auses; Ezra Champion Seaman, Ann Arbor, 1863; page 173.

1d.

13
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government is founded on the principle that its legitimate purpose is the protection of individual
liberty."

The sovereign power of the British Empire was historically vested in the Crown. The
Crown enjoyed all of the referenced powers of sovereignty when England began its early
exploration of North America through the voyages of Sir Humphrey Gilbert in 1579. The Crown
extended its sovereign reach throughout North America upon colonization and claimed the land
in the name of the Crown."

2. Sovereign Acquisition of Territory

a) Acquisition by Conquest

Until the rise of empire, collective human affairs were tribal, ethnic, and relatively small.
Early annals of tribal conflict indicate that tribes or city-states engaged in wars that resulted in
conquest and the concomitant acquisition of the land of those they conquered. With the rise of
empire began the collection and organization of large multi-ethnic populations and the
acquisition of huge territories. No one questioned the legitimacy of territorial acquisition by
right of conquest, and no legal mechanism existed for contesting the seizure of land through
force.'* Imperial expansion, then, was largely carried out by conquest among competing

empires.

'2 Declaration of Independence: “We hold these truths to be self-evident, that all men are created equal, that
they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the
pursuit of Happiness. — That to secure these rights, Governments are instituted among Men, deriving their just
powers from the consent of the governed.”

" M’Intosh, 21 U.S. at 576-578.

' Seaman, page 173; M’Intosh, 21 U.S. at 573; Sharon Korman, The Right of Conquest: The Acquisition of
Territory by Force in International Law and Practice, Oxford University Press, 1996; pps. 120-130.
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b) Acquisition by Discovery

Later, during the Age of Discovery, a theory arose that was largely accepted by the
leading imperial powers: acquisition by right of discovery. The rise of the nation-state beginning
in the 15™ Century was accompanied by the development of a nascent system of international
law, beginning with the Treaty of Westphalia in 1648, that began the international codification of
what had previously been an assumption: that nations can engage in territorial expansion by right
of discovery."

In Johnson and Graham’s Lessee v. M’Intosh,'® Chief Justice John Marshall wrote:

It is supposed to be a principle of universal law that if an uninhabited country be
discovered by a number of individuals who acknowledge no connection with and
owe no allegiance to any government whatever, the country becomes the property
of the discoverers, so far at least as they can use it. They acquire a title in
common. The title of the whole land is in the whole society. It is to be divided and
parceled out according to the will of the society, expressed by the whole body or
by that organ which is authorized by the whole to express it.

Justice Marshall explained:

But as [the European Powers] were all in pursuit of nearly the same object, it was
necessary, in order to avoid conflicting settlements and consequent war with each
other, to establish a principle which all should acknowledge as the law by which
the right of acquisition, which they all asserted should be regulated as between
themselves. This principle was that discovery gave title to the government by
whose subjects or by whose authority it was made against all other European
governments, which title might be consummated by possession.'’

' Henry Kissinger (2014). "Introduction and Chpt 1". World Order: Reflections on the Character of Nations
and the Course of History, (hereinafter, “Kissinger”).

1921 U.S. 543, 596 (1823).

" 1d. at 573.
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c) Title to Unoccupied Colonial Lands Vested in the Crown by Discovery
Thus did the British Empire lay claim to much of North America and exercised its

sovereign privilege by asserting title to all “unoccupied” land.'®

According to the theory of the British Constitution, all vacant lands are vested in
the Crown, as representing the nation, and the exclusive power to grant them is
admitted to reside in the Crown as a branch of the royal prerogative [sovereignty].
It has been already shown that this principle was as fully recognized in America
as in the Island of Great Britain. All the lands we hold were originally granted by
the Crown, and the establishment of a regal government has never been
considered as impairing its right to grant lands within the chartered limits of such
colony. In addition to the proof of this principle, furnished by the immense grants
already mentioned of lands lying within the chartered limits of Virginia, the
continuing right of the Crown to grant lands lying within that colony was always
admitted. A title might be obtained either by making an entry with the surveyor of
a county in pursuance of law or by an order of the governor in council, who was
the deputy of the King, or by an immediate grant from the Crown. In Virginia,
therefore, as well as elsewhere in the British dominions, the complete title of the
Crown to vacant lands was acknowledged."”

The British Empire successively claimed all lands described in the royal charters that
established its colonies in Virginia, Pennsylvania, Delaware, Maryland, North Carolina, South
Carolina, Georgia, New Hampshire, New York, Connecticut, Rhode Island, New Jersey and
Massachusetts by right of Crown sovereignty.”

In the United States we have adopted a fundamental principle of the English law,
derived from the maxims of the feudal tenure, that ‘the king [State] is the original
proprietor or lord paramount of all the land in the kingdom, and the trust an only
source of title. It is a settled doctrine with us that all valid individual title to land
within the United States is derived from grants from or under the authority of the
governments of England, Sweden, Holland, France, Spain, Russia, Mexico, the
chartered and crown colonies or the Government of the United States and the
several States of the Union.'

'8 Grotius, The Law of War and Peace, Book 11, Chapt. 11, page 191.

¥ M Intosh, 21 U.S. at 595-596.

* The Public Domain. Its History; Thomas Donaldson; Report to House of Representatives of the United
States of America; Public Lands Commission; Government Printing Office, 1884, Chapter 2, (hereinafter,
“Donaldson”).

! Donaldson, at page 158.
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The English possessions in America were claimed by right of discovery. Having
been discovered by the subjects of the King of England and taken possession of
same in his name, by his authority or with his assent, they were held by the King
as the representative of and in trust for the nation; all vacant lands, and the
exclusive power to grant them, were vested in him.*

3. Nature of Land Ownership in Colonial North America

a) Socage and the Sovereignty of the Crown Over Land

Under the charter of King James I, the lands of the first and second colonies of Virginia
were to be held by the mildest form of feudal tenure, “free and common socage.” Under this
regime, title to land continued to rest in the sovereign and those granted tenure received it subject
to the rendering of duties to the landholding lord (the Crown of England, in most cases).”
Blackstone described it as follows:

Socage, in its most general and extensive signification, seems to denote a tenure

by any certain or determinate service. And in this sense it is by our ancient writers

constantly put in opposition to chivalry, or knight-service, where the render was

precarious and uncertain.**

Landholding in the colonies under “socage” was a lesser form of right than that known
today. It was not quite fee simple ownership, in that it confirmed the sovereign rights of the
Crown, and the Crown’s sovereign ownership of the land. “The usual tenure of the colonial

2> In the New York Colony, for

grants, after Raleigh’s first one, was free and common socage.
example: “These lands were granted to the duke in free and common socage, with a yearly rent.

The rights of eminent domain, subject to the sovereignty of the King, went with the land

*2 Shively v. Bowlby, 152 U.S. 1, 14 (1894).
23 D, .
Duhaime’s Law Dictionary.
** Blackstone’s Commentaries, Book 11, Chapter 6, page 79.
25 Donaldson, at 156.
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26
grant.”

This confirmed the primacy of the Crown and its ownership of land, occupied and
otherwise, as an incident of its sovereignty.

b) Abolishment of Feudal Ownership

This situation adhered until the adoption of the Northwest Ordinance of 1787. The
Ordinance, adopted by the Confederation Congress, was the first general legislation in the United
States on the subject of real property and it changed the nature of land ownership throughout the
now free States.”” After the American Revolution, most of the States abolished all forms of
feudal ownership, including free and common socage, and the Northwest Ordinance abolished
the practice as a matter of national policy.

4. Independence

In 1774, the Royal Colonies met in convention, referred to as the “Continental Congress,”
to discuss their joint grievances with the Crown. Delegates from twelve of the thirteen colonies
were appointed by their various legislative bodies to represent the interests of their respective
colonies. The convention drafted documents of protest at the colonies’ treatment at the hands of
the Crown. When the colonists’ remonstrances were unsuccessful, a second convention was
called and representatives of all the colonies attended.

The Second Continental Congress, described in more detail below, proceeded in the same
manner. It served as a convention of colonies — soon to be independent States — to seek ways to
act jointly with respect to issues of common concern. It was a conclave of separate and
independent colonies intended to move those colonies to act in concert with one another with
respect to colonial relations with the Crown. It convened in the summer of 1775, some months

after armed hostilities signaled that the American war for independence had begun. Its delegates,

26 Ibid. at 43.
7 1d.
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again chosen by their respective colonies, represented the separate interests of their respective
colonies.

On May 6, 1776, Virginia declared its independence from the Crown, and the other
colonies followed on July 4, 1776.*®* By these acts, the colonies effectively became free and
independent nations inheriting all sovereign rights and powers of the Crown within their

29
borders.

In June 1776, the Convention of Virginia formally declared, that Virginia was a
free, sovereign, and independent state; and on the 4th of July, 1776, following, the
United States, in Congress assembled, declared the Thirteen United Colonies free
and independent states; and that as such, they had full power to levy war,
conclude peace, etc. I consider this as a declaration, not that the United Colonies
jointly, in a collective capacity, were independent states, etc. but that each of them
had a right to govern itself by its own authority, and its own laws, without any
control from any other power upon earth.*

5. The Original States Succeeded to Ownership of all Crown Land

The term “‘state” -- meaning “a political body, or body politic; the whole body of people

united under one government™'

-- was purposefully chosen by the Founders to signify that each
colony was a sovereign body enjoying all powers of sovereignty inhering in nation-states. The
term “nation-state” was a topic of considerable discussion in the 18" Century and enjoyed broad
intellectual and political currency. It was intended to describe a discrete, independent
government exercising exclusive jurisdiction over a defined geographical area. The notion,

sometimes referred to as “Westphalian sovereignty,” grew out of the resolution of the

devastating, decades-long European wars of the 17" Century through the Treaty of Westphalia of

> M’Intosh, 21 U.S. at 558.

* Ware v. Hylton 3 U.S. (Dall.) 199, 223 (1796); see also Alden v. Maine 527 U.S. 706, 713 (1999).
* Ware, 3U.S. at 224.

3! Webster’s Dictionary,1828.
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1648 which initiated a nascent regime of international law.>> The new “states” adopted the title
to describe what they intended as the nature of the newly sovereign States. Each State operated
(and still operates) independently of every other State. Each established and maintained separate
court systems, legislatures, executives, regulatory schemes, systems of taxation and governance,
criminal and civil laws, voting qualifications, and so forth.”

Before these solemn acts of separation from the Crown of Great Britain, the war

between Great Britain and the United Colonies, jointly, and separately, was a civil

war; but instantly, on that great and ever memorable event, the war changed its

nature, and became a PUBLIC war between independent governments; and

immediately thereupon ALL the rights of public war (and all the other rights of an
independent nation) attached to the government of Virginia; and all the former
political connection between Great Britain and Virginia, and also between their
respective subjects, were totally dissolved; and not only the two nations, but all

the subjects of each, were in a state of war; precisely as in the present war

between Great Britain and France. Vatt. Lib. 3. c. 18, s. 292 to 295. lib. 3. ¢. 5. s.

70. 72 and 73.**

The separate and complete sovereignty of the original States was sufficiently important to
the founding generation that they enshrined it in their first formal treaty, the Articles of
Confederation, Article I The States’ succession to the sovereignty of the Crown has
repeatedly been reaffirmed by the Court.>® As independent sovereigns, the States established

separate governments; adopted State constitutions; enacted criminal and civil statutes; imposed

taxes and imposts; established and maintained courts; and succeeded to all other incidents and

32 Kissinger, Chapter 1.

> Ware, 3 U.S. at 224.

*1d.

3% “Each state retains its sovereignty, freedom, and independence, and every power, jurisdiction, and right,
which is not by this Confederation expressly delegated to the United States, in Congress assembled.”

3% See Ware v. Hylton, 3 U.S. 199 (1796); Martin v. Waddell 41 U.S. 367 at 367 (1842) (“When the Revolution
took place, the people of each state became themselves sovereign...”); Shively v. Bowlby 152 U.S. 1, 14-15
(1894) (“And upon the American Revolution, all the rights of the Crown and of Parliament vested in the
several States. . ..”).
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prerogatives of the sovereignty previously enjoyed by the Crown in North America,”’ including
ownership of all vacant and unappropriated land within their borders.*®

Each of the original thirteen States — and the three that followed, Vermont, Kentucky and
Tennessee — succeeded to ownership of all vacant, unappropriated Crown lands and disposed of
same over time for their own part thereafter.”

6. Conflicting Western Land Claims

Both before and after independence, the States competed with one another in commerce
and trade, foreign policy, and territory. The States had their own monetary systems and placed
tariffs on the trade of goods between one another. Each raised its own militia and maintained its
own defenses.*’

No area of controversy was more heated than the landed States’ claims to the “Western
Lands,” consisting mainly of what were referred to as “vast waste lands” east of the Mississippi
River and south of Canada.*' Of the thirteen colonies, six had carefully defined western borders
and no claims to any western lands, while seven asserted colorable claims to the western lands.*
Three — Virginia, North Carolina and Georgia -- laid claim to land extending to the Pacific
Ocean.” Virginia, the first colony, had vast land claims -- as far north as present-day Canada

and as far west as present day California -- and jealously guarded those claims. The map below

’7 See, Curtis, History of the Origin, Formation, and Adoption of the Constitution of the United States, Harper
Bros., 1860; Vol.1, page 38.
zz Donaldson at 33, 36, 38, 39, 41, 42, 44, 45, 47, 50, 52, 53 and 55.

Id.
40 See generally Peter S. Onuf, The Origins of the Federal Republic: Jurisdictional Controversies in the United
States, 1775 — 1787 (1983). See also Gordon S. Wood, The Creation of the American Republic, 1776 — 1787
(1969); Bernard Bailyn, The Ideological Origins of the American Revolution (1967).
4 Onuf, supra,
“1d.
3 Donaldson, The Public Domain: Its History, with Statistics, Report of the United States Public Land
Commission, 1884 (Government Printing Office), Chapter 2.
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illustrates various conflicting claims east of the Mississippi and cessions to the Federal

government circa 1782 to 1802.
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In 1774, when the First Continental Congress was assembled, the continent was rife with

competing claims to western lands and sometimes pointed debate among the colonies with

respect to the defensibility of

those claims.**

The conflict was driven, at least in part, by an

Both New York and New Hampshire claimed present day Vermont. Virginia claimed land Pennsylvania felt
was within its borders; Virginia, Massachusetts, Connecticut and New York all claimed overlapping parts of
present day Ohio, Indiana, Missouri, and Michigan; Virginia and New York both claimed overlapping parts of
present day Kentucky, Tennessee and West Virginia; and North Carolina, South Carolina, and Georgia all

claimed overlapping parts of present day Tennessee, Alabama and Mississippi.
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appreciation of the tremendous wealth the lands represented.” The conflicts also encouraged
separatist movements that threatened the unity and strength of the not yet fully united colonies.*

In addition to the problems created by the conflicting claims among the “landed” States
to western lands, the very fact that these claims were made created problems between the
“landed States,” on the one hand, and the “landlocked States” on the other. Maryland was the
first to express its great concern that the landlocked States would be politically and economically
consumed by their larger neighbors. The conflicting interests related to the western lands seemed
insurmountable. Just when the colonies most needed unity, they became paralyzed over an
impasse with respect to the western lands issue. We describe the Western Lands Impasse and its
resolution in detail because it is critical to the proper understanding of the Equal Sovereignty

Principle, the Equal Footing Doctrine, and the Property Clause.*’

> Landed colonies were dedicated to the preservation of their western land claims for purposes of future
growth and influence, and for revenue generated to the colonies through the sale of land. Indeed, the sale of
western lands was a primary source of revenue during this period. Moreover, “landed” colonies had granted
western land as in-kind payment to officers and soldiers who served in the French and Indian Wars. During
the Revolutionary War, “landed” States once again granted western lands in return for military service. The
seeming vast western expanse was being mortgaged by the “landed” States for current needs, even absent
resolution of the numerous conflicting claims noted above. See generally Onuf, supra.

* Independence and revolution loosened traditional binds. Those on the frontier fully believed in self-
governance and independence, and those feelings were not aimed solely at King George, but were soon
transferred to those who sought to rule from a remote State capital. New York and New Hampshire faced the
separatist movement led by Ethan Allen in Vermont. Pennsylvania and Connecticut engaged in armed
conflict, resulting in bloody battles over the separatist movement in what is now the Wyoming Valley area of
Pennsylvania. Massachusetts tried to accommodate a separatist movement in Maine. North Carolina dealt
with a separatist movement that eventually formally became the State of Franklin, in what is now eastern
Tennessee. Virginia fended off efforts to calve off its western land claims to form the new Colonies of
Vandalia (1769) and Transylvania (1775). See generally, Onuf, supra.

*" The compromise reached to settle the Western Lands Impasse is the basis of the Equal Sovereignty
Principle, the Equal Footing Doctrine, and the Property Clause. It can be traced from the demands of
Maryland as early as 1776, through resolutions of Congress beginning in 1779, the formal compromise
reached by resolution of Congress in 1780, the land cessions of the various landed States, the Ordinance of
1784, the Land Ordinance of 1785, the Northwest Ordinance of 1787, the Property Clause adopted by the
Constitutional Convention in 1787, the land cessions the followed the ratification of the Constitution, and the
equal footing clauses of every enabling act for every subsequently admitted State. In short, it is the historical
root of public lands owned by the United States, their disposal for the benefit of all the States, and the
admission of new States of equal sovereignty to the original States.
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7. The Western Lands Impasse

Maryland’s concern over its lack of western land and the extent of its neighbors’ claims
to that land was not without justification. On September 16, 1776, for example, the Continental
Congress called upon Maryland to raise eight battalions to support the War effort.* Congress
resolved that each soldier would be paid a cash bounty of twenty dollars and a land bounty of
100 acres.* Maryland, though willing to raise eight battalions, could not comply with Congress’
request to provide each soldier with a bounty of 100 acres of land.>® It simply did not have the
land.”" With no unappropriated land at its disposal, Maryland instead offered to pay its troops a
bounty of ten dollars in gold in place of the 100 acres of land.>

While Maryland had no unappropriated lands, Virginia claimed vast territories to the
west based on the Charter granted it by James I in 1609.> Under that Charter, Virginia claimed
well over half of what would later become the continental United States. Maryland feared it
would become insignificant in comparison to its larger sister States unless it took a stand against
allowing certain States to claim exclusive ownership to the western lands.>® Accordingly, on
November 9, 1776, Maryland staked its first formal claim to the western lands when the

Maryland Convention issued a proclamation that western land:

jz Journals of Congress, September 16, 1776.
1d.

*% The Provisional Government of Maryland (1774-1777), John Archer Silver (1895), at 55.

>l A “battalion” was roughly 500 troops. Maryland was being asked, therefore, to set aside around 400,000

acres of land as bounty payments.

>2 The Provisional Government of Maryland, supra, at 56.

>3 That Charter granted:
[A]ll those lands, countries and territories situate, lying and being in that part of America
called Virginia, from the point of land called Cape or Point Comfort, all along the sea-coast to
the northward two hundred miles and from the said Point or Cape Comfort, all along the sea-
coast to the southward two hundred miles; and all that space and circuit of land lying from the
sea-coast of the precinct aforesaid, up into the land throughout, from sea to sea, west and
north-west; and also all the islands lying within one hundred miles along the coast of both
seas of the precinct aforesaid.

Donaldson, supra, at 32.

> Silver, supra, 57 — 59; Onuf, supra, at 88 - 89.
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secured by the blood and treasure of all, ought in reason, justice, and policy, to be

considered as a common stock, to be parceled out by Congress into free,

convenient, and independent governments, as the wisdom of that body shall
direct; but, if those (the only lands that this Convention apprehend that can)
should be provided by Congress at the expense of the United States to make good

the proferred (sic) bounties, every idea of their being a common stock must be

given up.”

Thus, within months of the Declaration of Independence, Maryland made it clear that it
believed it had an equal claim to the unappropriated western lands; that the lands should be
considered as a “common stock”; and that they should be parceled out into new free and
independent States under the direction of the United States, not by any individual State.

The problem became more urgent, in Maryland’s view, when the taxation provision of
Article VIII of the proposed Confederation was considered. Under Article VIII, each of the
thirteen States was to provide the common treasury of the United States with a percentage of the
new central government’s expenditures “in proportion to the value of all land within each State,
granted or surveyed for any person, as such land and the buildings and improvements thereon
shall be estimated according to such mode as the United States in Congress assembled, shall
from time to time direct and appoint.”>® Given this equation, the small but more developed State

of Maryland could end up paying a larger proportion of the central government’s expenses than

larger but less developed States.’’ Maryland would also be forced to pay this levy through

> Proceedings of the Convention, November 9, 1776.

*® Under this equation, the land to be counted was only that land which had been “granted or surveyed for any
person.” Also, the value of buildings and improvements were to be taken into account in developing the
proportion each state would be required to pay. So, the more granted and surveyed land with buildings or
improvements that existed within a state, the greater the proportion of the expenses of the central authority that
state would have to pay. This point was critical to the state of Maryland, where all of its land had been granted
and surveyed and much of it improved or contained valuable buildings. The result was the entire state of
Maryland and all of its buildings and improvements would be counted when deciding how much that State
would provide the central government.

> Maryland’s fears in this regard were ameliorated when, as a practical matter, the Confederated Congress
adopted population as a proxy for developed land and wealth in calculating each State’s share of the central
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taxing its citizens, while Virginia could simply sell some of its western land to meet its
obligations. It was clear to Maryland that it would become a second-class State if it were to
agree to the Articles of Confederation without resolving the western lands issue.’®

On November 15, 1777, Congress adopted the Articles of Confederation and issued them
to the States for ratification.” Instead of ratifying the Articles, however, on May 21, 1779,
Maryland issued the Continental Congress an ultimatum demanding that the western lands be
ceded to the central government to be sold and admitted as equal States when certain
benchmarks had been achieved.”” In support, Maryland made several arguments. First,
Maryland reiterated is 1776 position that since it was risking blood and treasure to defeat the
British, it should share equally in the western lands won in the war. Second, Maryland advanced
a long-term national view, arguing that the landed States’ conflicting and overlapping claims
would tear the Union apart after the war. This concern was not unfounded in light of the bloody
conflicts between Pennsylvania and Connecticut in the Wyoming Valley region. Maryland
reasoned that if all the States benefited in common from the sale of the western lands, the
community of interests would also solidify the disparate States into one nation.

Third — and perhaps most urgently — Maryland argued that the western lands could
comprehensively resolve the issue of national finance, and address the problems created by the
tax system of Article VII. Maryland proposed, therefore, the sale of the western lands both to

pay off the immense war debt and to finance the new federal government going forward.

government’s budget. This proxy was later used in 1787 during the Constitutional Convention to form the
basis for proportional representation of the States in the Electoral College.

*¥ Donaldson, supra, at 60 — 62. See generally, Herbert B. Adams, Ph.D., Maryland’s Influence Upon Land
Cessions to the United States, 1885, at 22 — 40.

> Donaldson, supra, at 57.

% Donaldson, supra, at 60 — 62.
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Finally, Maryland was unwilling to join a union where the landed States could carve their
vast western land claims into numerous vassal states that would do their bidding — effectively
giving them surrogate votes and increased political power in Congress. Maryland insisted that
all newly admitted States be equal sovereigns, not vassal states. Maryland thus proposed the
following solution:

We are convinced, policy and justice require that a country unsettled at the

commencement of this war, claimed by the British Crown, and ceded to it by the

Treaty of Paris, if wrested from the common enemy by the blood and treasure of

the thirteen States, should be considered as a common property, subject to be

parceled out by Congress into free, convenient and independent governments, in

such manner and at such times as the wisdom of the assembly shall hereafter

direct.!

Maryland simply refused to join the union on less than equal terms and insisted that all
subsequently formed States be nothing less than equal as well. Maryland held out until all States
agreed that the western lands would be held not by any one State, but would instead be held by
the United States government until they could be sold and the proceeds used as a “common

fund” to offset Article VIII levies on the States by Congress.®*

8. The Cession of Western Lands by The Landed States

Maryland’s ultimatum of 1779 won the day. Later that year, when Virginia opened a
land office to sell off tracts of its western land, the Continental Congress passed the following
resolution:

Whereas the appropriation of vacant lands by the several States, during the

continuance of the war, will, in the opinion of Congress, be attended with great

mischiefs, therefore,

Resolved, That it be earnestly recommended to the State of Virginia to reconsider

their late act of assembly for the opening their land office; and that it be
recommended to said State, and all States similarly circumstanced, to forbear

*! Donaldson, supra, at 61.
62
Adams, supra.
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settling or issuing warrants for unappropriated lands, or granting same during the
continuance of the present war.®’

New York was first to answer the call and by its Deed of Cession, ceded all its western
landholdings in trust for the benefit of all signatories to the Articles of Confederation. The Act
of New York’s legislature on March 7, 1780, which became effective on March 1, 1981,
encapsulated the purposes for the cessions:

Whereas nothing under Divine Providence can more effectually contribute to the
tranquility and safety of the United States of America than federal alliance, on
such liberal principles as will give satisfaction to its respective members: And
Whereas the Articles of Confederation and perpetual Union recommended by the
honorable Congress of the United States of America have not proved acceptable
to all of the States, its having been conceived that a portion of the waste and
uncultivated territory within the limits of claims of certain States ought be
appropriated as a common fund for the expenses of war; And the people of the
State of New York being on all occasions disposed to manifest their regard for
their sister States and their earnest desire to promote the general interest and
security, and more especially to accelerate the federal alliance, by removing, as
far as it depends upon them, the before-mentioned impediment to its final
accomplishment . . . .

The Act then ceded New York’s western lands to the United States with the proviso:

That the territory which may be ceded or relinquished by virtue of the act, wither
with respect to the jurisdiction, as well as the right or pre-emption of soil only,
shall be and enure (sic) for the use and benefit of such of the United States as
shall become members of the federal alliance of the said States, and for no other
use or purpose whatever.**

On September 6, 1780, the Continental Congress, for its part, further backed Maryland’s
position, and passed the following resolution:

Congress took into consideration the report of the committee to whom were
referred the instructions of the general assembly of Maryland to their delegates in
Congress respecting the Articles of Confederation and the declaration therein
referred to, the act of the legislature of New York on the same subject, and the
remonstrance of the general assembly of Virginia; which report was agreed to,
and is in the words following:

63 Donaldson, supra, at 63.
64 Donaldson, supra, at 63.
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That having duly considered the several matters to them submitted, they conceive
it unnecessary to examine into the merits or policy of the instructions or
declarations of the general assembly of Maryland, or of the remonstrance of the
general assembly of Virginia, as they involve questions a discussion of which was
declined, on mature consideration, when the Articles of Confederation were
debated; nor, in the opinion of the committee, can such questions be now revived
with any prospect of conciliation; that it appears more advisable to press upon
those States which can remove the embarrassments respecting the western
country, a liberal surrender of a portion of their territorial claims, since they
cannot be preserved entire without endangering the stability of the general
confederacy; to remind them how indispensably necessary it is to establish the
Federal Union on a fixed and permanent basis, and on principles acceptable to all
its respective members; how essential to public credit and confidence, to the
support of our army, to the vigor of our councils, and success of our measures; to
our tranquility at home, our reputation abroad, to our very existence as a free,
sovereign and independent people; that they are fully persuaded the wisdom of the
respective legislatures will lead them to a full and impartial consideration of a
subject so interesting to the United States, and so necessary to the happy
establishment of the Federal Union; that they are confirmed in these expectations
by a review of the before-mentioned act of the legislature of New York, submitted
to their consideration; as far as depends on that State, the impediment arising from
the western country, and, for that purpose to yield up a portion of territorial claim
for the general benefit; whereupon

Resolved, That copies of the several papers referred to the committee be
transmitted, with a copy of the report, to the legislatures of the several States, and
that it be earnestly recommended to those states, who have claims to the western
country, to pass such laws, and give their delegates in Congress such powers as
may effectively remove the only obstacle to a final ratification of the Articles of
Confederation; and that the legislature of Maryland be earnestly requested to
subscribe to said Articles.®

On October 10, 1780, the Continental Congress fully adopted Maryland’s proposal. It
resolved:

That the unappropriated lands that may be ceded or relinquished to the United
States, by any particular State, pursuant to the recommendation of Congress of the
6™ day of September last, shall be disposed of for the common benefit of the
United States, and be settled and formed into distinct republican States, and have
the same rights of sovereignty, freedom and independence as the other States: that
each State that shall be so formed shall contain a suitable extent of territory, not
less than on hundred nor more than one hundred and fifty square miles, or as near

% Donaldson, supra, at 64 (emphasis in original).
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thereto as circumstances will admit: that the necessary and reasonable expenses

which any particular State shall have incurred since the commencement of the

present war, in subduing any British posts, or in maintaining forts or garrisons

within and for the defence (sic), or in acquiring any part of the territory that may

be ceded or relinquished to the United States, shall be reimbursed.

That the said lands shall be granted or settled at such times, and under such

regulations, as shall hereafter be agreed on by the United States, in Congress

assembled, or any nine of them.®

The pressure on Maryland to ratify the Articles was tremendous since France, long the
primary financial backer of the fledgling States, refused to provide actual military assistance
until the Articles were ratified.®” Despite this immense pressure, it was only after the States with
western land claims all agreed in principle to cede those lands to the United States, to be sold so
the proceeds could be used as a “common fund” for the benefit of all States, and then parceled
out into new equal States, that Maryland finally consented. New York ceded its western lands to
the United States effective on March 1, 1781, and Maryland ratified the Articles that same day.
Almost immediately, the French sent thousands of troops as well as their fleet and the
Revolutionary War ended in victory for the United States only five-and-a-half months later.

The Articles of Confederation were thus effective on March 1, 1781, about a year after
New York first agreed to cede it western holdings. When the Articles were finally ratified by

Maryland, the Confederation was still, however, more a compact among sovereign States than a

formal central government, as subsequent events would demonstrate.

% Ibid.

%7 See Votes and Proceedings of the Legislature of the State of Maryland, October 1780, pages 40 — 41 and 49 -
50.
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9. The Articles of Confederation

The Articles of Confederation underscored the sovereign nature of the several States. It
starts with Article II which states:

Each state retains its sovereignty, freedom, and independence, and every power,

jurisdiction, and right, which is not by this Confederation expressly delegated to

the United States, in Congress assembled.

It proceeds with Article 111, which reads:

The said States hereby severally enter into a firm league of friendship with each

other, for their common defense, the security of their liberties, and their mutual

and general welfare, binding themselves to assist each other, against all force

offered to, or attacks made upon them, or any of them, on account of religion,

sovereignty, trade, or any other pretense whatever.

These provisions hardly describe a central government with overarching national power.
As a result, the States were not compelled to do anything, even take minimal steps to support the
central authority with sufficient funding to keep it operating. In the end, the Confederation’s
weakness prompted the Constitutional Convention of 1787 that resulted in the Constitution that

created a more muscular central government.

10. The Virginia Cession and Creation of the Northwest Territory

On March 1, 1784, Virginia, the largest owner of western landholdings, presented a Deed
of Cession ceding to

the United States in Congress assembled, for the benefit of the said States all
right, title, and claim, as well of soil as jurisdiction, which this Commonwealth
hath to the territory or tract of country within the limits of the Virginia charter,
situate, lying and being, to the northwest of the river Ohio, subject to the terms
and conditions contained in the before-recited act of Congress of the thirteenth
day of September last; that is to say, upon condition that the territory so ceded
shall be laid out and formed into States, containing a suitable extent of territory,
not less than one hundred nor more than one hundred and fifty miles square, or as
near thereto as circumstances will admit: and that the States so formed shall be
distinct republican States, and admitted members of the Federal Union; having the
same rights of sovereignty, freedom and independence of the other States.
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The deed went on to say that the lands

shall be a considered as a common fund for the use and benefit of such of the
United States as have become or shall become members of the Confederation or
federal alliance of the said States, Virginia inclusive, according to their usual
respective proportions in the general charge and expenditure, and shall be
faithfully and bona fide disposed of for that purpose and for no other use or
purposed whatsoever.®®

The western lands ceded by Virginia under this act became known as the Northwest Territory.

11. The Northwest Ordinance and the Admission of New States

While the Articles provided for the admission of new Colonies (Article XI), it did not set
forth the circumstances and requirements for the admission of new States. It also failed to
provide the power for Congress to own real property. The Confederation Congress attempted to
remedy this lack of power through the adoption of a series of ordinances styled as compacts
among the States. On March 1, 1784, Thomas Jefferson submitted a plan for temporary
government in the lands ceded by New York and Virginia. It provided that on application of
voting citizens, Congress could authorize them to organize a convention for the adoption of a
constitution for the territory and to create a temporary government for managing the affairs of
the territory. When the territory had a sufficient number of inhabitants, its citizens could apply
for permission to form a permanent government.

That whenever any of the said States shall have of free inhabitants as many as

shall then be in any one of the least numerous of the thirteen original States, such

State shall be admitted by its delegates into the Congress of the United States on

an equal footing with the said original States . . . . (emphasis added).

After a number of amendments, the Ordinance was adopted on April 23, 1784. Among

the additions was a provision requiring that upon admission, its provisions would be formed into

a “charter of compact” between the existing States and the newly admitted States. The

68 Donaldson, supra, at 63-67.
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Ordinance also provided for the “primary disposal of the soil” by the United States in Congress
assembled and forbade the new States from interfering with that disposal. Ultimately, the
Ordinance of 1784 came to be viewed as deficient in that it failed to establish and protect the
property rights and individual liberty of the inhabitants of the new territories. This omission was
perceived as inhibiting the desired sale of the land and settlement of the territory required to
retire the War debt and fund the operations of the United States.”

The Ordinance of 1784 remained in effect, however, until it was replaced by the
Ordinance of 1787, the “Northwest Ordinance”. The Northwest Ordinance was much more
detailed and provided for the instruments of government and management of the western lands.
It described the offices and institutions that would be established in the territories and the laws
that would be made and enforced. It also detailed the property and individual liberty rights of the
pioneers who would settle the land, a precursor to the Bill of Rights. Finally, it elaborated upon
the requirements and circumstances for the admission of new States.”’ These purposes are made
clear in the penultimate paragraph of the Ordinance’s preamble:

And for extending the fundamental principles of civil and religious liberty, which

form the basis whereon these republics, their laws and constitutions are erected; to

fix and establish those principles as the basis of all laws, constitutions, and

governments, which forever hereafter shall be formed in the said territory; to

provide also for the establishment of States and permanent governments therein,

and for their admission to a share in the federal councils on an equal footing with

the original states at so early periods as may be consistent with general interest

(emphasis added):

1t is hereby ordained and declared by the authority aforesaid, That the following

articles shall be considered as articles of compact, between the original States and

the people and States in the said territory, and forever remain unalterable, unless
by common consent.

% See generally, Statehood and Union, Chapter 3, Peter S. Onuf (Indiana University Press, 1987).
70
1d.
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The document went on to list the provisions of a compact between the new States and the
original States. Among those provisions was one providing for the primary disposal of the land
by “the United States in Congress assembled.”

The legislatures of those districts, or new States, shall never interfere with the

primary disposal of the soil by the United States in Congress assembled, nor with

any regulations Congress may find necessary, for securing the title in such soil, to

the bona-fide purchasers.

It also provided:

And whenever any of the said States shall have sixty thousand free inhabitants

therein, such State shall be admitted, by its delegates, into Congress of the United

States, on an equal footing with the original States, in all respects whatever; and

shall be at liberty to form a permanent constitution and State government

(emphasis added).

The Northwest Ordinance was a revolutionary document that had profound effects on a
number of areas of American life. It not only provided for the management and governing of
territorial land, it abolished the last vestiges of feudal ownership of land as a matter of national
policy and provided for the regular and prompt disposal of unoccupied and unappropriated land
under United States control.

The Constitutional Convention was in progress at the time the Northwest Ordinance was
adopted by the Confederation Congress. State leaders constituted a very small pool of important
people and communication between the two bodies was ongoing. The Framers were aware of
this important development in national policy. When they adopted Article IV of the Constitution
— the States’ Relations Article’' — they understood that in doing so they were endorsing the
Northwest Ordinance at the very commencement of the Constitutional regime. The first

Congress under the Constitution removed any doubt by re-adopting the Northwest Ordinance

among its first orders of business in 1789.

" Baldwin v. Fish & Game Comm'n, 436 U.S. 371, 379 (1978).
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12. The Constitutional Convention

The Constitutional Convention was convened in Philadelphia in the summer of 1787. At
the same time, the United States in Congress Assembled under the Articles of Confederation was
meeting in New York. While the Convention worked on structuring a more effective central
government, the Confederation Congress continued to wrestle with the western lands issue.

Implementation of the equal sovereignty principle -- set forth first in Maryland’s
proclamation of November 9, 1776; elaborated upon in Maryland’s ultimatum of May 21, 1779;
restated by Congress through its Resolution of October 10, 1780; affirmed in the Western Lands
Report of 1784 and the Ordinance of 1784; and emphasized twice in the Northwest Ordinance of
1787 -- was a primary topic of debate at the Constitutional Convention of 1787.

a) Proportional versus Equal Representation of the States
James Madison fired the opening volley and seized the agenda by drafting fifteen succinct
resolutions that would come to be known as the Virginia Plan.”” The Virginia Plan was
presented to the Convention on May 29, 1787, only four days after it was called to order, by
Edmund Randolph, the Governor of Virginia.”” Perhaps the most significant change from the
Articles proposed by the Virginia Plan was proportional representation in the central
government. The Plan called for two houses, a lower house based on Britain’s House of
Commons, and an upper house based on the House of Lords. According to the Plan, the seats in

the lower house were to be proportioned on the basis of each State’s wealth or population. This

"2 The Constitutional Convention: A Narrative History from the Notes of James Madison, at 8, Edward J.
Larson and Michael P. Winship (Random House, 2005) (Larson & Winship).
3 .

Ibid. at 13.
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was seen as fair to the larger, more heavily populated States, such as Virginia, Pennsylvania, and
Massachusetts since those States contributed more to the operation of the government.”

The issue was first debated on June 9, 1787, with proportional representation strongly
opposed by New lJersey, Delaware and Maryland, and just as strongly supported by
Pennsylvania, Virginia, and Massachusetts, along with the southern States of North Carolina,
South Carolina, and Georgia, which were not densely populated but were geographically quite
large, and therefore anticipated rapid population growth.”” With the votes balanced in this
manner, on June 11, against the advice of Roger Sherman of Connecticut, the Convention voted
in favor of proportional representation in both the upper and lower houses. In each instance,
with only eleven States with sufficient delegates present to vote, the vote was carried by the
block of large States: Massachusetts, Virginia, Pennsylvania, North Carolina, South Carolina
and Georgia.”®

In reaction to these votes, displaying the level of dissatisfaction of the small States with
both houses being based on proportional representation, New Jersey moved for an adjournment
so that an alternative to the Virginia Plan could be developed.”” On June 15, William Patterson
submitted the New Jersey Plan to the Convention as an alternative to Madison’s Virginia Plan.
The New Jersey Plan called for a unicameral legislature where each State would have one vote,
as in the Articles. This was rejected by the block vote of seven large States. Thus, the
Convention maintained its position requiring proportional representation in both the lower and

upper houses of the legislature, putting the small States at a decided disadvantage.”® On June 19,

"4 Ibid. at 37 - 40.
> Ibid. at 37.
7° Ibid. at 40 - 42.
7 Ibid. at 43.
"8 Ibid. at 42 - 51.
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Luther Martin of Maryland defended the principle that the United States was a federation of co-
equal States.” On June 27, the patience of the small States had come to an end, as was made
clear from a long, fiery speech by Luther Martin flatly rejecting the Virginia Plan and insisting
upon a federation of equal States.*
b) Formation of the Connecticut Compromise

By June 30, the Convention was at an absolute standstill on the point of proportional
representation. As summed up by Benjamin Franklin:

The diversity of opinions turns on two points. If a proportional representation

takes place, the small states contend that their liberties will be in danger. If an

equality of votes is to be put in its place, the large states say their money will be

in danger . ... %

The debate grew increasingly heated, with Gunning Bedford, Jr. of Delaware suggesting

that unless there was a compromise and at least an equal vote in the Senate, the small States

would confederate and join forces with a foreign power in order to protect themselves from the

™ Ibid. at 52. As recorded in Madison’s notes: “Mr. MARTIN said he considered that the separation from
Great Britain placed the thirteen states in a state of nature towards each other [i.e., they were independent of
each other]; that they would have remained in that state till this time but for the confederation; that they
entered into the confederation on the footing of equality; that they met now to amend it on the same footing;
and that he could never accede to a plan that would introduce an inequality and lay ten states at the mercy of
Virginia, Massachusetts, and Pennsylvania.”

% Ibid. at 60. (“Mr. MARTIN contended at great length and with great eagerness that the general government
was meant merely to preserve the state governments, not to govern individuals; that its powers ought to be kept
within narrow limits; that if too little power was given to it, more might be added, but that if too much, it could
never be resumed; ... that an equal vote in each state was essential to the federal idea and was founded in
justice and freedom, not merely in policy; that though the states may give up this right of sovereignty, yet they
had not, and ought not; ... that the propositions on the table were a system of slavery for ten states; that as
Virginia, Massachusetts, and Pennsylvania have 42/90 of the votes, they can do as they please without a
miraculous union of the other ten; that they will have nothing to do but to gain over one of the ten to make
them complete masters of the rest; that they can then appoint an executive and judiciary and legislate for them
as they please; ... that instead of a junction of the small states as a remedy, he thought a division of the large
states would be more eligible. This was the substance of a speech which was continued more than three hours.
He was too much exhausted, he said, to finish his remarks and reminded the house that he should tomorrow
resume them.”)

8 Ibid. at 70.
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large States.** On July 2, a motion by Connecticut for equal representation in the future Senate
was put to a vote, and the result was a tie. The Convention was formally deadlocked over the
issue.”

Rather than disband, the Convention voted to put the matter to a Grand Committee
consisting of one representative from each of the eleven States with enough delegates to be
eligible to vote at the time.*® On July 5, this Grand Committee placed a compromise on the
table. In the lower house, the States would be represented proportionally based on population
and wealth. In the upper house, each State would be represented equally as they had been under
the Articles. To address the large States’ concern that the small States would plunder their
wealth, all spending bills would originate only in the lower branch, where the large States would
control through proportional representation based on population.®> After further debate, the
Convention accepted the Grand Committee’s proposal. This compromise, proposed repeatedly
throughout the debates by delegates from Connecticut, came to be known as the “Connecticut
Compromise”.*® All that was left was to devise the mechanism to reallocate seats in the lower
house as population and wealth grew or shifted from State to State over the years. A census was
agreed upon as the required mechanism.

¢) The Census Provision and Shifting Representation Based on State Population

Interestingly, deciding on the details of the census provision was controversial. On July

10, Gouverneur Morris, from Pennsylvania, worried that as the newly admitted western States

grew in population and wealth, as they were anticipated to do, the Atlantic States would be

82 Ibid. at 70 - 71.

8 Ibid. at 72 - 74.

% 1d.

8 Ibid. at 74.

8 Ibid. at 40; 90 - 91.
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outvoted by the western States. He therefore floated the idea that regardless of shifting
population and wealth, newly admitted States to the west should never be allowed to gain
sufficient seats to outvote the founding Atlantic States.” The following day, July 11, this
argument was strongly countered by George Mason of Virginia, who, as recorded in Madison’s
notes, stated:

From the nature of man we may be sure that those who have power in their hands

will not give it up while they can retain it.... He must declare he could neither

vote for the system here, nor support it in his state. Strong objections had been

drawn from the danger to the Atlantic interests from new western states. Ought

we to sacrifice what we know to be right in itself, lest it should prove favorable to

states which are not yet in existence? If the western states are to be admitted into

the Union, as they arise, they must, he would repeat, be treated as equals.... It has

been said they will be poor and unable to make equal contributions to the general

treasury. He did not know but that in time they would be both more numerous and

more wealthy than their Atlantic brethren. The extent and fertility of their soil

made this probable.... He urged that numbers of inhabitants, though not always a

precise standard of wealth, was sufficiently so for every substantial purpose.®

A mandatory census, required to be performed at set times, was viewed as necessary to
prevent the States in power from refusing to reallocate the seats, thereby freezing out the new
States, or States that had grown in population and wealth since the last census. As stated by
Governor Randolph of Virginia on July 12:

The danger will be revived that the ingenuity of the legislature may evade or

pervert the rule so as to perpetuate the power where it shall be lodged in the first

instance.*
Randolph then proposed a mandatory census provision, very near to the final provision, that

passed. In the end, population was decided as the only measure, as it was felt to also closely

approximate wealth.

8 Ibid. at 82 - 83.
8 Ibid. at 83 - 84.
8 Ibid. at 88 - 89.
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d) The Northwest Ordinance and Equal Treatment of Future Western States

On July 13, 1787, the Confederation Congress adopted the Northwest Ordinance.”® On
July 14, 1787, the issue of always having the Atlantic States maintain voting power over the
newly admitted western States was once again raised, this time by Elbridge Gerry of
Massachusetts, who proposed that the Constitution mandate that the combined Congressional
voting power of the western States to be admitted in the future could never outweigh the
combined Congressional voting power of the original thirteen Atlantic States. As reflected in
Madison’s notes:

Mr. Gerry wished before the question should be put, that the attention of the
House might be turned to the dangers apprehended from Western States. He was
for admitting them on liberal terms, but not for putting ourselves into their hands.
They will if they acquire power like all men, abuse it. They will oppress
commerce, and drain our wealth into the Western Country. To guard against these
consequences, he thought it necessary to limit the number of new States to be
admitted into the Union, in such a manner, that they should never be able to
outnumber the Atlantic States. He accordingly moved "that in order to secure the
(liberties of the) States already confederated, the (number of) Representatives in
the 1st. branch (of the States which shall hereafter be established) shall never
exceed in number, the Representatives from such of the States (as shall accede to
this confederation.) . . . There was a rage for emigration from the Eastern States to
the Western Country and he did not wish those remaining behind to be at the
mercy of the Emigrants. Besides foreigners are resorting to that Country, and it is
uncertain what turn things may take there.”'

The motion was defeated.”” The concept of political power shifting among the States on
the basis of population was accepted and memorialized. The newly admitted States envisioned
by the Northwest Ordinance passed the day before would indeed, under the Constitution, “share
in the federal councils on an equal footing with the original States” as required by the Northwest

Ordinance itself.

% Journals of the Continental Congress, v. 32, p. 334-343
! Yale Law School, Lillian Goldman Law Library, Avalon Project, Madison’s Notes, July 14, 1787.
92

Id.
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e) The Electoral College

The tension between the large and small States arose again with respect to the method of
selecting the President. Large States, led by Pennsylvania’s Gouverneur Morris, favored direct
election by the people. Small States, realizing their votes would be rendered meaningless,
objected, arguing that ordinary people were too uninformed to make such an important decision.
They suggested election by the Legislature. Morris rejected this as making the President a
creature of the Legislature.”” Eventually, on July 19, yet another compromise was reached with
the creation of the Electoral College. The electors would presumably be better informed than the
people, yet since the Electoral College would be a temporary body, the executive could neither
come under its influence nor seek its favor.”* Over a series of sessions, a compromise was
reached where the electors would be selected by the State legislatures, and each State would have
electors equal to the combined number of seats it held in both the House and the Senate.”
Accordingly, the large States, through their larger populations as measured by the census, would
have a larger say in the selection of the President.

f) Formation of Article IV, Section 3

With regard to the Property Clause itself, Article IV, Section 3, there was surprisingly
little debate. Most of the heavy lifting with regard to the acceptance of western lands ceded by
the States to the United States, the terms under which that land was held, and the admission of
new States, had already been accomplished either by the Continental Congress or the
Confederation Congress, despite the notable absence of any power to own property under the

Articles, or a process for admitting new States.

% Larson & Winship, supra, at 92.
% Ibid. at 96 - 101.
% Ibid. at 138 - 143.
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On August 18, Madison proposed the following power be added to the Constitution:
“To dispose of the unappropriated lands of the U. States.”®

The proposal was referred to the Committee of Detail. Although there was later debate on the
new States admission clause that would later become Article IV, Section 3, Clause 1,”” and on
methods of protecting existing western claims by the several States that had yet to cede their
unappropriated western lands,”® there was no discussion of the proposed power to dispose of the
unappropriated lands. The issue was not taken up again by the Convention until August 30,
when Gouverneur Morris of Pennsylvania proposed the following language:

The Legislature shall have power to dispose of and make all needful rules and

regulations respecting the territory or other property belonging to the U. States;

and nothing in this constitution contained, shall be so construed as to prejudice

any claims either of the U. S. or of any particular State.”
This language was approved by the Convention, and later slightly revised into the current
Property Clause, which reads:

The Congress shall have Power to dispose of and make all needful Rules and

Regulations respecting the Territory or other Property belonging to the United

States; and nothing in this Constitution shall be so construed as to prejudice any
Claims of the United States, or of any particular State.

% Yale Avalon Project, supra, Madison’s Notes, August 18, 1787.

°7 Ibid., August 30, 1787.

*1d.

% Id. Note the similarity between the power granted under the Property Clause and the language of the

Northwest Ordinance, passed by the Confederation Congress just a few weeks before, which read:
The legislatures of those districts or new States, shall never interfere with the primary
disposal of the soil by the United States in Congress assembled, nor with any regulations
Congress may find necessary for securing the title in such soil to the bona fide purchasers.
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13. Actions by the United States Following Ratification of the Constitution

a) Reenactment of the Northwest Ordinance
As noted above, one of the first acts by Congress following ratification of the
Constitution was to re-enact the Northwest Ordinance. On August 7th, 1789, An Act to provide
for the Government of the Territory Northwest of the river Ohio passed by Congress and was
signed into law by President George Washington. That bill was the reenactment of
the Northwest Ordinance so that “the ordinance of the United States in Congress assembled, for
the government of the territory north-west of the river Ohio may continue to have full
effect[].”'" Thus, following implementation of the Property Clause, the Ordinance that, by its
terms, “shall be considered as articles of compact between the original States and the people and
States in the said territory and forever remain unalterable” was confirmed by Congress. This act
confirmed the process for the admission of new States and the “primary disposal of the soil”
within the territory ceded by New York, Virginia, Massachusetts, Connecticut, and South
Carolina to the United States.
b) Further Cessions by Original States
The first State to cede its western land claims to the United States under the Constitution
was North Carolina, on April 2, 1790. The act authorizing the deed stated in part:
Whereas the United States, in Congress assembled, have repeatedly and earnestly
recommended to the respective States in the Union, claiming or owning vacant
western territory, to make cessions of part of the same, as a further means, as well

as of hastening the extinguishment of the debts, as of establishing the harmony of
the United States. . . .

1001 Stat. 50.
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The deed of cession expressly provided that the ceded lands

shall be considered as a common fund, for the use and benefit of the United States of
America, North Carolina inclusive, according to their respective and usual proportion in
the general charge and expenditure, and shall be faithfully disposed of for that purpose,
and no other purpose whatsoever . . . . that the territory so ceded shall be laid out and
formed into a State or States . . . the inhabitants of which shall enjoy all the privileges,
benefits and advantages set forth in the ordinance of the late Congress for the western
territory of the United States . . .

The second State to cede its Western Land claims to the United States under the

Constitution, and the last of the original seven landed States to cede its land, was Georgia. On

April 24, 1802, Congress passed the Articles of agreement and cession between the United States

and Georgia.""" That agreement set forth certain key conditions, as follows:

First. That out of the first net proceeds of the sales of the lands thus ceded, which
net proceeds shall be estimated by deducting, from the gross amount of sales, the
expenses incurred in surveying, and incident to the sale, the United States shall
pay, at their Treasury, one million and two hundred and fifty thousand dollars to
the State of Georgia, as a consideration for the expenses incurred by the said
State, in relation to the said territory; and that for the better securing as prompt a
payment of the said sum as practicable, a land office for the disposition of the
vacant lands thus ceded, to which the Indian title has been, or may hereafter be,
extinguished, shall be opened within a twelvemonth after the assent of the State of
Georgia to this agreement, as hereafter stated, shall have been declared. . . .

Thirdly. That all lands ceded by this agreement to the United States shall, after
satisfying the above-mentioned payment of one million two hundred and fifty
thousand dollars to the State of Georgia and the grants recognized by the
preceding conditions, be considered as a common fund for the use and benefit of
the United States, Georgia included, and shall be faithfully disposed of for that
purpose, and for no other use or purpose whatever. . . .

Fifthly. That the territory thus ceded shall form a State, and be admitted as such
into the Union . . . on the same conditions and restrictions, with the same
privileges, and in the same manner, as provided in the ordinance of Congress of
the thirteenth day of July, one thousand seven hundred and eighty seven, for the
government of the western territory of the United States, which ordinance shall, in
all its parts, extend to the territory contained in the present act of cession, that
article only excepted which forbids slavery.

101

Donaldson, supra, 80 — 81.
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Georgia ratified the agreement and ceded its Western Land claims on June 16, 1802,
bringing to a close the westward expansion of the United States through territorial cessions by
the original thirteen States.'*

14. The Creation and Status of the Public Domain

The “public domain” is unappropriated land, i.e., that it is land that is not owned
privately. It stands to reason that land that is not otherwise owned falls in ownership to the state
or government exercising sovereignty over the territory in which the land is located. No entity
other than the sovereign — whether that be a monarch, a dictator or a representative republic —
can or does make such a claim. When North America was claimed in the name of the Crown, by
right of discovery, the land became the “public domain” of England. England’s claim was by
right of discovery as the right of a sovereign discoverer.

As noted, the original States succeeded to all sovereign rights on independence, including

the ownership of all unappropriated land within their borders. For reference, such land is

9 ¢ 29 <6

referred to in official documents variously as “unoccupied lands,” “public lands,” “waste lands,”
and “unappropriated lands.” For the landed States, that also included the unexplored western
lands that were ultimately ceded to the Continental, Confederation, and Constitution Congresses.
Evidence of its status as sovereign lands is that cession was necessary to put the lands in the

hands of the United States. That cession was the beginning of the public domain in the hands of

a national government in the United States.

102 1d.
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But it was not the beginning of the public domain within the United States. Upon
independence, the States succeeded to ownership of the unappropriated land within their borders
and they thereafter regularly disposed of same by sale and land grant to promote settlement.'*®

Massachusetts: “She adopted the Constitution of the United States
February 6, 1788 and thereby became a member of the Union. She succeeded to
the Crown in the ownership of vacant and unoccupied lands and became
proprietor of the same class of land in Maine. These were all disposed of under
State Law.”""*

New Hampshire: “She adopted the Constitution of the United States June
21, 1788, and thereby became a member of the Union. The State became
successor to the Crown as to the vacant and unoccupied lands and disposed of
them by and under the direction of the laws of her legislature.”'*

Connecticut: The State of Connecticut became the successor to the Crown
to western and unoccupied lands, which she disposed of by State laws.'*®

Rhode Island: “She adopted the Constitution of the United States May 29,
1790, and thereby became a member of the Union. She became successor of the
crown lands and rents, which after 1776 were controlled and disposed of her
under State laws.”'"’

Vermont: “The State became successor of the crown to vacant and
unappropriated lands, and other crown rights to lands.”'®® (It is noteworthy that
Vermont was admitted after the original thirteen States.)

New York: “The State of New York succeeded to the crown rights over
unoccupied lands and realty and by legislation disposed of vacant lands, and
covenanted or otherwise disposed of quit-rents.”'*

Maine: “After [its admission to the Union], Maine, being sovereign, took
charge of her own lands, and made no cessions to the National government.''’
(Maine, too, was admitted after the original thirteen States.)

' Donaldson, pps. 33, 36, 38, 39, 41, 42, 44, 45, 47, 50, 52, 53 and 55.
194 1bid. at 36.
195 1bid. at 39.
196 1bid. at 40.
7 1bid. at 41.
1% 1bid. at 42.
199 1bid. at 44.
10 1bid. at 38.
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Pennsylvania: “All the State lands of Pennsylvania were thereafter
disposed of by the direction of the Commonwealth.”'"!

South Carolina: “On May 23, 1788, she adopted the Constitution of the
United States and was thereby admitted to the Union. The State became successor
to the Crown in the ownership and disposition of the unappropriated and
unoccupied public lands therein and made disposition of the same . . . .”'"?

The original States kept their unappropriated lands through independence, the
Revolution, the Confederation, and long after the adoption of the Constitution. They ceded no
land within the borders they defined as their sovereign territory to the United States even as they
ceded their western territories either to the Continental, Confederation, or Constitution
Congresses.

15. Further Acquisitions of Land by The United States

After the first cessions by the original States, the United States acquired land by
purchase, conquest and treaty. In 1803, the United States made the Louisiana Purchase.
President Jefferson had significant concerns over the constitutionality of the purchase but was
able to put those misgivings aside sufficiently to complete the transaction.'’> On March 2, 1805,
Congress extended the provisions of the Northwest Ordinance to the governance of the new land
by 2 Stat. at L.322 chap.23.

Thereafter, the United States acquired Florida from Spain by purchase on February 22,
1819; annexed Texas in 1828; took a large portion of the Southwest, including California and
large portions of what is now New Mexico, Arizona, Nevada, Utah, Wyoming and Colorado, by

conquest under the Treaty of Guadalupe Hidalgo in 1848; purchased large portions of what is

" Ibid. at 47.
Y2 1pid. at 53.
3 Ibid. at 100.
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now Kansas, Colorado and New Mexico from Texas in 1850; and acquired the rest of the land
now comprising New Mexico and Arizona by the Gadsden Purchase of 1854.''*

16. Disposition of Public Lands

Immediately upon cession, the United States began to develop plans for the orderly
disposition of the unappropriated land it now owned. Alexander Hamilton, as Secretary of the
Treasury, presented a plan for the disposition of the public lands on July 20, 1790. It was
entitled “Plan for the Disposition of the Public Lands™ and articulated its goals and purposes and
described the manner in which the disposition was to be carried out. The Plan did not include
any provision for the retention of any of the land. “Disposition” in this instance meant sale or
grant of land to people and companies for purposes of settlement and for the extension of
civilization westward on the North American continent.' "

That in the formulation of a plan for the disposition of the vacant lands of the

United States there appear to be two leading objects of consideration: one, the

facility of advantageous sales, according to the probable course of purchase; the

other the accommodation of individuals now inhabiting the western country or

who may hereafter emigrate thither. The former, as an operation of finance,

claims primary attention; the latter is important as it relates to the satisfaction of

the inhabitants of the western country. It is desirable, and does not appear

impracticable, to conciliate both.

Secretary Hamilton’s report was followed by the “Act For Sale of Lands in Northwest
Territory” — which Congress urged be promptly carried out — that provided that the proceeds of
the sales of all land currently held or thereafter acquired by the United States “constitute a
portion of the sinking fund of the United States for the redemption of public debt”.

By Act of May 10, 1800, Congress introduced the system of disposition of public lands

that it followed until all disposition was stopped with the adoption of FLPMA in 1976. The Act

14 Ibid. at 108-138.
"3 1bid. at 198-200.
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of 1800 provided for a system of land offices, sales, auctions, receipt of bids and financing that
was intended to provide for the regular and prompt sale or grant of all unappropriated land held
or acquired by the United States.''®

The overarching motive of all policy with respect to the disposition of public land was in
the advance of civilization and the expansion of the nation and its commerce through the use of
land not only as a resource but as an inducement for the promotion of settlement. The essential
conditions for receiving a preference in ownership were the actual entry upon, residence in a
dwelling, and improvement and cultivation of a tract of land. As a consequence, Congress
adopted the Pre-Emption Acts over a period of years that gave ownership preference to people
who would settle land and put it to useful purposes. Pre-emption was a premium in favor of, and
condition for, making permanent settlement and a home. It was a preference for actual tilling and
residing upon a piece of land. The original Act of 1801 was followed by sixteen acts over a
forty-year period which ultimately resulted in the survey, division and offering of discrete
parcels of land to those willing to settle it. By statue of June 30, 1880, Congress extended
settlement on unsurveyed as well as surveyed land, and the extension of credit to the person
residing on it.'"”
The pre-emption system arose from the necessities of settlers, and through a series
of more than 57 years of experience in attempts to sell or otherwise dispose of the
public lands. The early idea of sales for revenue was abandoned and a plan of
disposition for homes was substituted. The pre-emption system was the result of
law, experience, Executive orders, departmental rulings, and judicial construction.
It had been many-phased, and was applied by special acts to special localities with
peculiar or additional features, but it has always and to 1880 contains the germ of
actual settlement, under which thousands of homes have been made and lands

made productive yielding a profit in crops to the farmer and increasing the
resources of the Nation.''®

16 1bid. at 203.
"7 Ibid. at 214-215.
8 1.
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In 1862, Congress adopted the Homestead Act. Under the Homestead Act, public lands
were given to settlers who would occupy, improve and cultivate them for a term of years. Such
settlers received a patent free of acreage charges, with fees paid by the homesteader sufficient to
cover the cost of survey and transfer of title. This Act resulted in settlement across the nation
and the development of homes, towns, communities and commerce to the general benefit of the
nation.

Budget records show that the sale of public lands constituted a significant portion of
federal revenue until the Sixteenth Amendment was ratified in 1913, after which the sale of
public lands tailed off. The United States government stopped aggressively disposing of land by

1920.
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PART TWO: SUMMARY OF LEGAL ARGUMENTS
We conclude that three primary legal theories support the transfer of public lands. We
view these theories as interrelated, working together and supporting one another. We briefly
state those theories here as a reference for further analysis in the next section of this analysis.

1. The Equal Sovereignty Principle: This theory is based on history, the structure of

the Constitution, and jurisprudence. It recognizes that for a federal republic such as
the United States to function, each member of the republic must be equal in sovereign
power. Because of the Connecticut Compromise, political power in the National
government is allocated among the States on the basis of State population as
measured by the decennial census. It is on this basis that the seats in the House of
Representatives and Electors in the Electoral College are distributed. Moreover,
spending bills can originate only in the House, giving more populous States greater
budgetary control. The federal government, through its longstanding public land
policy, actively promoted the dense settlement of twenty-three eastern States admitted
after the original thirteen, but changed that policy before Utah was settled. This
places Utah at a competitive disadvantage in the constitutional competition among the
States for political power at the federal level, denying Utah equal sovereignty. The
fact that no federal land can be taxed also places Utah at a sovereign disadvantage in
its ability to fund self-governance, as recognized by the Payment in Lieu of Taxes and
Secure Rural Schools payments. Threatened withholding of these payments exposes
Utah to political pressure inconsistent with sovereign equality. Additionally, Utah is
denied the ability to exercise standard police powers within its borders, and to

condemn federally owned land to create highways for commerce and economic
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development, incidents of sovereignty commonly exercised by eastern States. This
disparate treatment by the federal government can be argued to violate the Equal
Sovereignty Principle.

2. The Equal Footing Doctrine: This theory is based on the Equal Sovereignty

Principle, historical precedent, and jurisprudence holding that new States must be
admitted to the Union on an equal footing with the original thirteen. The original
thirteen States succeeded to all rights, prerogatives, forms and incidents of
sovereignty inhering in the Crown of England, among which were: the power of self-
governance; the laying of taxes; the creation of instruments for the adoption of
legislation; condemnation of land for public purposes; the means and manner of law
enforcement; and the ownership of all unappropriated land. When the original States
declared their independence, they assumed all of the Crown’s sovereign rights,
including the ownership of all unappropriated land. When Utah was admitted, by
contrast, the United States retained all unappropriated land. Dominion over land is an
incident of State sovereignty necessary for, inter alia, competing with other States for
national political power, taxing land to fund self-governance, exercising police
powers, and exercising condemnation powers to make public improvements. Utah
has therefore been denied equal sovereignty with the original States.

3. The Compact Theory: This theory posits that a compact was formed between Utah

and the federal government under which Utah agreed to allow the federal government
to retain land within its borders and the federal government agreed to promptly and
completely dispose of that land by sale or grant. Thus, the federal government would

own no such land over a period of time, thereby putting Utah on an equal footing with
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the original States, and treating Utah as a co-equal sovereign. The near permanent
retention by the federal government of the unappropriated land within Utah’s borders
breaches this compact. This breach also arguably violates both the Equal Sovereignty
Principle and the Equal Footing Doctrine.

4. The Property Clause: The Court has never fully explored the scope of power

granted to Congress under the Property Clause. The key Property Clause cases were
handed down when the policy of the United States called for the disposal of public
lands. The Court has never ruled on whether the Property Clause permits the federal
government to forever retain the majority of land within the borders of a State. An
historical, constitutional, and jurisprudential argument can be made that the Framers
intended to grant the power to regulate federal lands only in the context of disposal,
not to permanently retain the majority of the land within a State. The historical
evidence supporting the Equal Sovereignty Principle, the Equal Footing Doctrine, and

the Compact Theory tends to support this interpretation of the Property Clause.
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PART THREE: LEGAL ANALYSIS
1. Introduction

The federal government’s aggressive disposal of public land stimulated dense settlement
across the eastern half of the nation. However, the federal government curtailed its aggressive
policy with the majority of the land in eleven continental western States and Alaska left
unappropriated. As a consequence, the eastern States enjoy disproportionate commercial,
political, and sovereign power compared to the western States. The majority of land in the
western States is unavailable to the citizens of those States. Settlement is permanently
prohibited, resources are locked away, commerce is diminished, and State governments are
deprived of access to sources of revenue for self-governance available to their sister States in the
east. They are also deprived of other fundamental incidents of sovereignty including
condemnation and police powers over the bulk of the land within their borders. Western States
cannot reasonably build roads, infrastructure, and communications systems, or fund schools and
other social programs and amenities, or set aside parks, recreation and conservation areas, or
protect the health, safety, and welfare of their citizens in the same way as State governments in
the east.

The retention of the majority of the land within the boundaries of sovereign States is
inconsistent with the historical relationship between States and the federal government during the
Nation’s first century and a half. It is also inconsistent with the experience of the original
thirteen States and six subsequently admitted States. As a result, there has been considerable
attention paid to a situation many in the West view as unfair. With the foregoing history as
context, we review and analyze the legal theories noted above that may be useful to address this

situation.
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2. The Equal Sovereignty Principle

a) Historical Roots

The Equal Sovereignty Principle is so deeply rooted in the Nation’s history it predates
even the Constitution. The Principle proceeds from the colonies’ assertion of independence from
the Crown as independent nation-states and is in the very nature of a federation of sovereign
states. Each colony declared itself an independent “state,” succeeding to the sovereign rights that
inhered in the Crown until independence.'"” The Principle is also confirmed by an unbroken line
of Supreme Court decisions stretching from the early days of the Republic until today.

The theoretical underpinning of the Equal Sovereignty Principle is the fundamental
equality that necessarily inheres in a federal republic. Concerted action by members of a federal
republic might inure to unequal benefit for one member or another, but each member is entitled
to equal treatment by the central authority. For example, victory in the Revolutionary War
ensured that each State could follow its own path in the development of its economy. Each State
received equal treatment from joining together in the War by receiving independence. But each
State profited in accordance with its unique circumstances. The economies of Massachusetts and
New York grew exponentially as they each exploited their unique positioning and capacity to
engage in maritime trade. Virginia’s economy outgrew several of the other States because of its
ability to exploit markets for the products it grew. Each State grew at its own pace but each State

received — equally — the protection of the joint federation.

"9 “In June 1776, the Convention of Virginia formally declared, that Virginia was a free, sovereign, and
independent state; and on the 4th of July, 1776, following, the United States, in Congress assembled, declared
the Thirteen United Colonies free and independent states; and that as such, they had full power to levy war,
conclude peace, &c. I consider this as a declaration, not that the United Colonies jointly, in a collective
capacity, were independent states, &c. but that each of them had a right to govern itself by its own authority,
and its own laws, without any control from any other power upon earth.” Ware v. Hylton 3 U.S. 199, 224
(1796).

55



COMMISSION FOR THE STEWARDSHIP OF PUBLIC LANDS
Legal Analysis: Public Lands

This is a discussion that proceeds in a different context today. We say that every
American is equal under the law, which is to say that each is entitled to equal treatment at the
hands of government. But some are more creative; others more assertive; others luckier; still
others more disciplined. As a result, Americans are not equal to one another in fact. They are
unequal in wealth, resources, accomplishment and a host of other things but that is the nature of
freedom. Each person has the freedom to achieve what is in his capacity to achieve. Equality of
result is not something that is anticipated under our system or guaranteed under the Constitution.
Equal opportunity, however, is.

So it was with the States at the Founding.

The States were not unaware that some States were larger than others; that some had
larger populations and some smaller; that some were richer and some poorer. That awareness,
was, in part, what motivated Maryland to refuse execution of the Articles of Confederation.
Maryland’s critical dissent threatened the entire Revolutionary project, but it ensured that the
nation that followed was a federal republic of States equal in sovereignty. That federal structure
has protected individual freedom through the diffusion of governmental power.

The Court has only recently referred to the necessary equality of the States as the “Equal
Sovereignty Principle.” But the concept is an ancient one that gathers much of its jurisprudential
strength from the many cases decided under the Equal Footing Doctrine that we explore in more
detail below. The Equal Footing Doctrine, which requires newly admitted States to enjoy
sovereign and political rights equal to those of the original States, is the natural conclusion of the
Equal Sovereignty Principle. The Equal Footing Doctrine necessarily pre-supposes that the

original thirteen States are, in fact, equal sovereigns. Thus, while the Equal Footing Doctrine
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requires admission of States on an equal basis, the Equal Sovereignty Principle requires that
States continue to enjoy equal sovereignty in order for our federal system to properly function.
b) Jurisprudence

120 the Court noted the constitutional

As early as 1845, in Permoli v. New Orleans,

requirement that the States be equal sovereigns:
The act of Congress of the 8" April, 1812, which admitted Louisiana into

the union, acknowledged that very equality with her sovereign sisters, which is

here asserted. The first section provides — ‘That the said state shall be one, and is

hereby declared to be one, of the United States of America, and admitted into the

union on an equal footing with the original states, in all respects whatever.” It is

not the mere assertion of her equality, in this clause, which establishes her

equality — it only pronounces that equality which the Constitution establishes. If

she be equal, however, she must be equally exempt from the legislation of

Congress, past or future, as her elder sisters.'*'

In Withers v. Buckley,'* the Court wrote: “Clearly, Congress could exact of the new
State the surrender of no attribute inherent in her character as a sovereign independent State, or
indispensable to her equality with her sister States, necessarily implied and guaranteed by the
very nature of the Federal compact.” This is important to note, since some have concluded that
the Equal Footing Doctrine applies only to title to submerged lands. This conclusion is belied by
the numerous cases relying on the Equal Footing Doctrine to uphold the constitutional mandate
of State sovereign equality absent any issues relating to submerged lands. These are the cases

the Roberts Court has relied upon to enunciate the Equal Sovereignty Principle that has always

been the foundation of the Equal Footing Doctrine.'*> Prior to that time, this line of cases was

12044 U.S. 589 (1845).
21 14 at 107.

12261 U.S. 84,93 (1858).
123 See Northwest Austin Municipal Util. Dist. No. One v. Holder, 557 U.S. 193, 203-204 (2009); and Shelby
County v. Holder, 133 S. Ct. 2612 (2013).
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merely thought of as the political branch of the Equal Footing Doctrine. The Roberts Court has
instead referred to it as the Equal Sovereignty Principle, but its judicial pedigree is a long one.
For example, in Escanaba & Lake Michigan Transport Co. v. City of Chicago,'** the
Court relied on the Equal Footing Doctrine to uphold the City of Chicago’s right to maintain
bridges across the Chicago River that blocked commercial traffic on the river below as an
incident of sovereignty enjoyed by the original States, despite language in the Acts of Congress
enabling the creation of and admitting the State of Illinois, that mandated that the navigable
waters of the new State, including the Chicago River, “shall be common highways and forever

2

free.” The same result was reached by the Court under the Equal Footing Doctrine in Cardwell

v. American River Bridge Co.;'*> Sands v. Manistee River Imp. Co.;'*® and Withers v. Buckley.'”’
Similarly, in Ward v Racehorse,'™ the Court relied on the Equal Footing Doctrine to rule that
Wyoming could regulate hunting by American Indians within the State, since the original
thirteen States and all other States admitted after them could regulate hunting within their
borders, despite treaty language appearing to demand otherwise.

Soon thereafter, in Bolln v. Nebraska,'”

the Court again relied on the Equal Footing
Doctrine to rule that Nebraska could prosecute a felony by filing an information rather than an
indictment, even though under the Enabling Statute admitting Nebraska it appeared that only an

indictment could be used. Eleven years later, in Coyle v Smith,"*® perhaps the Court’s most

complete analysis of the political branch of the Equal Footing Doctrine, the Court ruled that

124107 U.S. 678 (1883).

125113 U.S. 205 (1885).

126 123 U.S. 288 (1887).

12761 U.S. 84 (1857).

128 163 U.S. 405 (1896).

129176 U.S 83 (1900).

130221 US. 559 (1911). Coyle is discussed in more detail below under the Equal Footing Doctrine but it
provides powerful jurisprudential support for the concept of equal sovereignty.
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Oklahoma could decide where to put its State capital, despite contrary language in the Enabling
Statute.

The Equal Sovereignty Principle finds support beyond the Equal Footing Doctrine cases,

131

however. For example, in Alden v. Maine, " the Supreme Court upheld the right of States to the

protection of sovereign immunity, even as against claims under federal law, on the basis of the
equality of the States. In that case, police officers in Maine sued the State in federal court for
violation of the Federal Fair Labor Standard Act of 1938. The Court affirmed dismissal on the
basis that Maine had not consented to suit and was entitled to the protection of sovereign
immunity as an incident of its sovereignty as a sovereign State. The Court stated:

Although the Constitution establishes a National government with broad, often
plenary authority over matters within its recognized competence, the founding
document "specifically recognizes the States as sovereign entities." Seminole
Tribe of Fla. v. Florida, supra, at 71, n. 15; accord, Blatchford v. Native Village
of Noatak, 501 U.S. 775, 779, 115 L. Ed. 2d 686, 111 S. Ct. 2578 (1991) ("The
States entered the federal system with their sovereignty intact"). Various textual
provisions of the Constitution assume the States' continued existence and active
participation in the fundamental processes of governance. See Printz v. United
States, 521 U.S. 898, 919, 138 L. Ed. 2d 914, 117 S. Ct. 2365 (1997) (citing Art.
I, § 2; Art. IV, §§ 2-4; Art. V). The limited and enumerated powers granted to
the Legislative, Executive, and Judicial Branches of the National government,
moreover, underscore the vital role reserved to the States by the constitutional
design, see, e.g., Art. I, § 8; Art. I, §§ 2-3; Art. III, § 2. Any doubt regarding the
constitutional role of the States as sovereign entities is removed by the Tenth
Amendment, which, like the other provisions of the Bill of Rights, was enacted to
allay lingering concerns about the extent of the national power. The Amendment
confirms the promise implicit in the original document: “The powers not
delegated to the United States by the Constitution, nor prohibited by it to the
States, are reserved to the States respectively, or to the people." U.S. Const.,
Amdt. 10; see also Printz, supra, at 919; New York v. United States, 505 U.S. 144,
156-159, 177,120 L. Ed. 2d 120, 112 S. Ct. 2408 (1992).

The federal system established by our Constitution preserves the sovereign status
of the States in two ways. First, it reserves to them a substantial portion of the
Nation’s primary sovereignty, together with the dignity and essential attributes
inhering in that status. The States “form distinct and independent portions of the

51527 U.S. 706 (1999).
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supremacy, no more subject, within their respective spheres, to the general
authority than the general authority is subject to them, within its own sphere.” The
Federalist No. 39, p. 245 (C. Rossiter ed. 1961) (J. Madison).

Second, even as to matters within the competence of the National government, the
constitutional design secures the founding generation’s rejection of “the concept
of a central government that would act upon and through the States” in favor of “a
system in which the State and Federal governments would exercise concurrent
authority over the people -- who were, in Hamilton's words, 'the only proper
objects of government.”” Printz, supra, 521 U.S. at 919-920 (quoting The
Federalist No. 15, at 109); accord, New York, supra, at 166 (“The Framers
explicitly chose a Constitution that confers upon Congress the power to regulate
individuals, not States”). In this the founders achieved a deliberate departure from
the Articles of Confederation: Experience under the Articles had “exploded on all
hands” the “practicality of making laws, with coercive sanctions, for the States as
political bodies.” 2 Records of the Federal Convention of 1787, p. 9 (M. Farrand
ed. 1911) (J. Madison); accord, The Federalist No. 20, at 138 (J. Madison & A.
Hamilton); James Iredell: Some Objections to the Constitution Answered,
reprinted in 3 Annals of America 249 (1976)."*

Just two years ago, the Supreme Court again reaffirmed the power and continuing vitality
of the Equal Sovereignty Principle in Shelby County v. Holder.">> As in Permoli, the Principle
was applied to basic aspects of retained sovereignty.

In deciding that the preclearance requirement of the Voting Rights Act was
unconstitutional, the Court wrote:

Not only do States retain sovereignty under the Constitution, there is also a “fundamental
principle of equal sovereignty” among the States. Northwest Austin, supra, at 203, 129 S.
Ct. 2504, 174 L. Ed. 2d 140 (citing United States v. Louisiana, 363 U.S. 1, 16, 80 S. Ct.
961, 4 L. Ed. 2d 1025 (1960); Lessee of Pollard v. Hagan, 44 U.S. 212, 3 How. 212, 223,
11 L. Ed. 565 (1845); and Texas v. White, 74 U.S. 700, 7 Wall. 700, 725-726, 19 L. Ed.
227 (1869); emphasis added). Over a hundred years ago, this Court explained that our
Nation “was and is a union of States, equal in power, dignity and authority.” Coyle v.
Smith, 221 U.S. 559, 567, 31 S. Ct. 688, 55 L. Ed. 853 (1911). Indeed, “the constitutional
equality of the States is essential to the harmonious operation of the scheme upon which
the Republic was organized.” /d., at 580, 31 S. Ct. 688, 55 L. Ed. 853. Coyle concerned
the admission of new States, and Katzenbach rejected the notion that the
principle operated as a bar on differential treatment outside that context. 383 U.S. at 328-
329, 86 S. Ct. 803, 15 L. Ed. 2d 769. At the same time, as we made clear in Northwest

2 Ibid. at 713-715.
133133 S. Ct. 2612 (2013).
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Austin, the fundamental principle of equal sovereignty remains highly pertinent in
assessing subsequent disparate treatment of States.”'**

Critics have suggested that the Shelby Court expanded traditional notions of equal
sovereignty. Indeed, that was the position taken by the dissenters who expressed some alarm at
the notion that States equal in sovereignty and status under the Constitution should expect equal
treatment under the law. However, as the historical review above shows, the Equal Sovereignty
Principle announced in Shelby is embedded in our Nation’s history, Constitution, and
jurisprudence. It was foreshadowed by Northwest Austin Municipal Util. Dist. No. One v.
Holder," in which the Court observed that the rule in question “differentiates between the

States, despite our historic tradition that all the States enjoy equal sovereignty.”'*°

It was overtly
stated by the Court in the long line of Equal Footing Doctrine cases unrelated to property
discussed above, culminating in 1911 with Coyle v. Smith."*’ It was insisted upon by Maryland
as early as 1776 and impacted the formation of public lands, the settlement of western lands, and
the structure of the Constitution. This history, the structure of the Constitution, and the case law
of the Court, taken together “stand for the proposition that Congress, regardless of the power that
it seeks to exercise, is constrained to respect the constitutionally mandated sovereign equality of

all of the states.”!*®

4 1d. at 2623—2624.

133557 U.S. 193, 203-204 (2009).

0 1d. at 203.

7221 U.S. 559. “To this we may add that the constitutional equality of the States is essential to the
harmonious operation of the scheme upon which the Republic was organized.” Id. at 580.

138 Colby, Thomas, In Defense of the Equal Sovereignty Principle. 65 Duke Law Journal (forthcoming 2016);
GWU Legal Studies Research Paper No. 2015-22; GWU Law School Public Law Research Paper No. 2015-
22. Available at SSRN:http://sstn.com/abstract=2616889 at 25.
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c) The Relationship Between State Dominion Over Land and State Sovereignty

Dominion over land is necessary for Utah to enjoy equal sovereignty with the thirty-eight States
that currently exercise dominion over the land within their borders. Many examples illustrate the
relationship between dominion over land and the State sovereignty. We focus on four such
examples.

i. State Dominion Over Land: Political Power

In the past, the Government has successfully argued the position that the percentage of
land within a State owned by the Federal government is merely an economic issue, unrelated to

9 In United States v. Gardner,"*® for example, a Nevada rancher refused to pay

sovereignty.
grazing fees, arguing that the United States had no right to own the grazing land. One argument
advanced by Gardner was that Nevada was unconstitutionally denied equal sovereign and
political rights because the United States owned over eighty percent of the land within the

borders of the State.'*!

In ruling against this argument, the Ninth Circuit reasoned that
ownership of land was an economic issue, not an issue that impacted the sovereign or political

rights of the State of Nevada. However, as the historical review section above showed, the

139 See, e.g., United States v. Gardner, 107 F.3d 1314 (9th Cir. 1997); cert. denied, Gardner v. United States,
522 U.S. 907 (1997); reh. denied, Gardner v. United States, 522 U.S. 1008 (1997). See also, Nevada ex rel.
State Bd. of Agric. v. United States, 512 F. Supp. 166, 168 (D. Nev. 1981), affirmed on other grounds by
Nevada ex rel. State Bd. of Agric. v. United States, 699 F.2d 486, 487 (9th Cir. 1983) (“Federal regulation
which is otherwise valid is not a violation of the ‘equal footing’ doctrine merely because its impact may differ
between various states because of geographic or economic reasons”); United States v. Medenbach, No. 96-
30168, 1997 WL 306437, at *3 (9th Cir. June 6, 1997) (“the equal footing doctrine is not implicated by the fact
that the State of Washington may have within its boundaries more land subject to federal control than do the
original thirteen states™); United States v. Risner, No. 00- 10081, 2000 WL 1545491, at *1 (9th Cir. Oct. 17,
2000) (“Neither the Supreme Court nor this court has ever held that the equal footing doctrine insures equality
between the States with respect to property beyond those lands under navigable waters.”).

140 Supra, note 137.

Y Gardner preceded the Shelby case by many years. The “political” branch of the Equal Footing Doctrine
was advanced, not what is post-Shelby referred to as the Equal Sovereignty Principle. For an excellent review
of the Shelby decision and the historical underpinnings and jurisprudential support for the Equal Sovereignty
Principle, see Colby, supra, note 138.
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ability to increase population through the development of land was the basis of the Connecticut
Compromise, and therefore dictated each State’s political power through the number of seats in
the House of Representatives, its number of electors in the Electoral College, and the extent to
which it controlled spending bills originating in the House.

The Articles of Confederation provided for one vote per State, a situation large States
found unacceptable. At the Constitutional Convention, large States, such as Virginia,
Pennsylvania, and North and South Carolina, argued that because they contributed more to the
nation’s economic development, tax base, and military, they should have a larger say in the
government they were meeting to form (often referred to as the Virginia Plan or Large State
Plan). The small States, such as Maryland, Delaware, and New Jersey, steadfastly insisted on
one vote each (often referred to as the New Jersey Plan or Small State Plan). Just as the
Convention reached an impasse, Roger Sherman of Connecticut proposed a compromise.
Instead of one council of government, he proposed two: the Senate, where each State had an
equal vote; and the House, where the number of votes cast by each State was calculated based
upon its population. This bi-cameral legislative solution was paired with the Electoral College,
which gave the larger, more populous States a larger voice in selecting the President, since each
State received electoral votes based upon its combined number of House and Senate seats.
Finally, since the large States contributed more to the budget, spending bills could originate only
in the House, where the large States had more votes due to their larger populations. The census
provisions completed this Constitutional design, providing the mechanism to implement the
Connecticut Compromise.

Thus began a competition among the States for national political power, with population

as the currency of the contest. The larger a State’s population, the larger its influence on laws
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passed, spending allowed, and the selection of the Executive.

For well over one hundred years, the federal government’s land policy actively
encouraged economic development and population growth in newly admitted States. Twenty-
three newly admitted States were stimulated by federal land policy to increase their economic
base and population, thereby gaining federal political power. Political power has flowed among
the States with each decennial census issued, following land development and increased
population. Thus Florida, a large State encouraged by federal land policy to develop its
population and economy, grew so in population and resulting national political power that it cast
the deciding Electoral College votes in the 2000 Presidential race.

While federal land policy nurtured economic and population growth in most newly
admitted States, the policy began to change to one of neglect soon after Utah was admitted. In
1976, federal land policy changed to one of near permanent retention. Now, instead of giving
away public land to settlers, the federal government forever prohibits Utah’s public land from
being settled. As a result, Utah is unable to fairly compete among the States for national political
power because it cannot populate the sixty-six percent (66%) of its land claimed by the Federal
government. Although Utah is a large State, it has been denied the benefit of the Connecticut
Compromise received by Virginia and the other large States at the Convention. In the
Constitutional competition for national political power, Utah has been stunted by federal policy
while other States have been boosted. So long as the federal government owns such a high
percentage of its land, Utah is, and always will be, a second class State respect to political

standing, a result the Constitution clearly disallows. This inequity distorts the “harmonious
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operation of the scheme upon which the Republic was organized.”'*

It is ironic that Elbridge Gerry, a delegate to the Constitutional Convention from
Massachusetts, proposed to permanently limit the number of House seats and Electoral College
votes allocated to western States, so that they could never exceed the combined votes of the
original thirteen States. The man for whom Gerrymandering was named a few years later, when
he was Governor of Massachusetts, proposed a permanent geographical Gerrymandering of the
Nation. This was voted down at the Convention, but due to federal land policy, the functional
equivalent of Elbridge Gerry’s proposal has been imposed on the twelve western public land
States.

ii. State Dominion Over Land: Police Power

'3 The ability to provide for the

The police power has always been reserved to the States.
health, safety and welfare of Utah’s citizens falls to the State, not the federal government.
However, the percentage of federal lands within the State impinges on Utah’s ability to exercise
police powers in the same manner as the non-public land States, impinging upon its sovereignty.
In States with dominion over the land within their borders, State agencies routinely exercise the
sovereign police power to protect their citizens, while Utah cannot.

For example, eastern States protect their citizens from fire hazards as an exercise of
police power. Utah must depend upon federal agencies, such as the Bureau of Land
Management or the Forest Service, for the fire safety of its citizens. Eastern States exercise the

sovereign power of the State to patrol the land within their borders to fight crime. Utah, in

contrast, is prevented access to a significant percentage of the land within its borders due to

142 Shelby, 133 S. Ct. at 2623 (quoting Coyle v. Smith, 221 U.S. 559, 580 (1911) (internal quotation marks
omitted).
3 NFIB v Sebelius, 132 S. Ct. 2566, 2578 (2012).
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federal roadless areas that local police forces cannot access. The percentage of land over which
Utah exercises police power as compared to that over which federal agencies exercise police
power is even smaller when the exercise of federal police power over private land adjacent to
federal land is considered. The checkerboard layout of private land — embedded in large sections
of federal land — allows federal jurisdiction and police power over many private plots. The result
is that the primary exercise of the police power in Utah is by the federal government.

In short, eastern States routinely exercise the sovereign police power to protect the health,
safety, and welfare of their citizens, but Utah must instead depend upon federal agencies to
exercise police powers over the majority of the State. This is inconsistent with the federal

144

system envisioned by the Framers.”™ It denies Utah equal sovereignty with thirty-eight other

States.

iii. State Dominion Over Land: Ability to Self-Govern
Self-governance is the hallmark of sovereignty. The power to tax is an incident of sovereignty
necessary to fuel self-governance.'* As stated by Alexander Hamilton in Federalist 30:

Money is with propriety considered as the vital principle of the body politic; as that
which sustains its life and motion, and enables it to perform its most important
functions. A complete power, therefore, to procure a regular and adequate supply of
revenue, as far as the resources of the community will permit, may be regarded as an
indispensable ingredient in every constitution. From a deficiency in this particular,
one of two evils must ensue; either the people must be subjected to continual plunder,
as a substitute for a more eligible mode of supplying the public wants, or the
government must sink into a fatal atrophy, and in a short course of time perish.

146 that federally owned

The Court long ago decided, in Van Brocklin v. Tennessee,
property was not taxable by the States. It was probably never considered by the Van Brocklin

court, however, that a situation would arise, as it has in Utah, where a State would be denied that

"4 Printz v United States, 521 U.S. 898 (1997); New York v. United States, 505 U.S. 144 (1992).
5 Pigua Branch of State Bank of Ohio v. Knoop, 57 U.S. 369, 396-97 (1853).
" Van Brocklin v. Tennessee, 111 U.S. 151 (1886).
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ability to tax the majority of land within its borders. Nevertheless, the ruling stands and applies
to all federal land in the Utah. By comparison, therefore, Utah is denied the ability to generate
tax revenue, an incident of sovereignty according a long line of Supreme Court decisions, in the
same manner as thirty-eight other States.

The federal government has explicitly recognized this disparity in two laws: Payment in
Lieu of Taxes (“PILT”),'*” and Secure Rural Schools (“SRS™).'*® Both programs recognize the
tax shortfalls public land States experience as a result of federal land ownership and attempt to
compensate them accordingly.

As recognized by the House hearings on the PILT legislation:

The Congress recognizes that, because of the location and character of much of

the real property owned by the Federal Government, States and local

governmental units are often deprived of substantial revenues which they would

receive in real property taxes if such property were privately owned. The purpose

of this Act is to correct this situation by providing for the making of fair and

equitable payments by the Federal Government, in lieu of real property taxes, to

such States and local governmental units.'*

As stated in the House Committee Report:

This legislation is designed to reduce the loss of local governments’ revenues due
to the existence of non-taxable federal lands within their jurisdictions."

Similar statements from the legislative history of the SRS legislation exist.

Accordingly, the United States has recognized the tax disparity created by its policy of
forever retaining the public lands within Utah’s borders. As taxation is an established incident of
sovereignty, the disparity in the ability of Utah to tax as compared to eastern States should

violate the Equal Sovereignty Principle.

14731 U.S.C. § 6902 e seq.

816 U.S.C. § 7111 et seq.

' House Hearings at 2.

130 House Committee Report at 32.
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Moreover, the fact that western States and their local governments -- already reduced in
political power as noted above -- are forced to rely upon federal subsidies to fund basic
operations, subjects these western States to undue political pressures inconsistent with equal
sovereignty. As recently stated by Senator Mike Lee on the floor of the Senate while explaining
his vote against the Farm Bill:

Most Americans who live east of the Mississippi have no idea that most of the
land west of the Great River is owned by the federal government. I don’t mean
national parks and protected wilderness and the rest. We’ve got a lot of those, and
we love them. But that’s a fraction of a fraction of the land I’m talking about. I’'m
just talking about garden variety land, the kind that is privately owned in every
neighborhood and community in the country. More than 50% of all the land west
of the Mississippi River is controlled by a federal bureaucracy and cannot be
developed. No homes. No businesses. No communities or community centers. No
farms or farmers’ markets. No hospitals or colleges or schools. No little league
fields or playgrounds. Nothing.

In my own state, it’s 63% of the land. In Daggett County, it’s 81%. In Wayne, it’s
85%. In Garfield, it’s 90%. Ninety percent of their land... isn’t theirs. In
communities like these, financing local government is a challenge. There, like in
the east, local government is funded primarily by property taxes. But in counties
and towns where the federal government owns 70, 80, even 90% of all the land,
there simply isn’t enough private property to tax to fund basic local services:

+ another sheriff’s deputy to police their streets;

« another truck or ambulance to save their lives and property from fires;

« another teacher to educate their children.
To compensate local governments for the tax revenue Washington unfairly denies
them, Congress created — as only Congress could - the PILT program, which
stands for Payment In Lieu of Taxes. Under PILT, Congress sends a few cents on
the dollar out west every year to make up for lost property taxes. There is no
guaranteed amount. Washington just sends what it feels like.

Imagine if a citizen operated this way with with the IRS.

Local governments across the western United States, and especially in counties
like Garfield, Daggett, and Wayne, Utah, completely depend on Congress making
good on this promise. Given this situation, there are three possible courses of
congressional action. First, Congress could do the right thing and transfer the
land to the states that want it. Second, Congress could compromise and fully
compensate western communities for the growth and opportunity current law
denies them. But in this bill, it’s neither. Congress chooses option three: lording
its power over western communities to extort political concessions from them,
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like some two-bit protection racket.

2

“That’s a nice fire department you got there,” Congress says to western

communities. “Nice school your kids have. Be a shame if anything should happen

to it.”

These states and communities are looking for nothing more than certainty and

equality under the law. Yet Congress treats these not as rights to be protected, but

vulnerabilities to be exploited.'”!

The Constitutional Convention dealt extensively with ensuring that certain States could
not exert undue political pressure on other States. This was the basis of the extensive debate on
proportional representation resulting in the carefully crafted Connecticut Compromise. The
Framers in fact predicted that eastern States would collude to hold power over the new western

States.'?

They went to great pains to ensure that no State would be placed in the position
described above by Senator Lee. This example illustrates the importance of the Equal
Sovereignty Principle to the harmonious operation of a federal republic, as stated by the Court in
Coyle.">
vi. State Dominion of Land: Condemnation and Public Improvements

The Court has long recognized the ability to condemn land for public use as an incident
of State sovereignty.'>* However, the federal government denies Utah the right to condemn the
majority of its land for public purposes, in contrast to thirty-eight other States which can exercise
that sovereign power over their land. The inability to condemn federal lands also negatively

impacts other sovereign rights of Utah. For example, the Court has recognized that inherent in

the sovereignty of the States